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PROOF IN CIVIL CASES IN SCOTLAND. 


[i the olden time, trial by jury in civil cases seems to have 

been as customary in Scotland as in England. But 
when the War of Independence had once begun, “ bequeathed 
by bleeding sire to son” for many a generation, the men of 
Scotland had only too often sterner work on hand than the 
peaceful settlement of neighbours’ disputes. Hence the 
gradual assumption of jurisdiction by the ecclesiastical 
Courts, in which trial by jury was unknown, till at length 
comparatively little civil work was left to the secular Courts, 
and the nation became thoroughly accustomed to a system 
under which judges decided’ questions of fact as well as 
questions of law. Thus, when our present supreme civil 
Court, the Court of Session, was instituted in the year 1532, 
no provision whatever was made for trial by jury, and that 
mode of deciding questions of fact in civil cases ceased 
altogether for nearly three centuries thereafter, except in 
the case of inquests, merely formal in most instances, held 
by an inferior judge under the authority of a brieve from 
Chancery. In the Court of Session, a judge was deputed to 
take the evidence of witnesses, and to transmit it to the 
whole Court of fifteen judges for their consideration. It is 
difficult for us at the present day to understand how such a 
system was ever workable. Probably the true explanation 
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is that lengthy proofs were not very numerous, partly on 
account of the strictness with which averments were scruti- 
nised before being held sutticiently relevant for probation, 
partly on account of legal rules which in many cases 
restricted a party’s mode of proof to the writ or oath of his 
adversary, and in all cases excluded the evidence of the 
parties, their near relations, and many other persons who 
best kuew the facts. At the beginning of the present 
century, however, the judges seem to have found the burden 
of taking proofs too heavy for them, and to have resorted 
more and more to the plan of taking proof by commission ; 
that is to say, the Court granted a commission to an advocate 
to take the evidence privately, and transmit it for their 
consideration. Under this system, which our elder practi- 
tioners can still remember, day after day was frequently 
spent in the tedious process of writing down what each 
witness said, reading it over to him, and getting him to sign 
each page. The one redeeming point was the payment of 
suitable fees to the commissioner and his clerk, which 
may just possibly help to explain the favour with which 
the legal profession so long regarded the system. But 
proof by commission received a severe blow in the year 
1815 by the passing of an Act of Parliament, giving the 
Court of Session a discretionary power, in all cases in which 
matters of fact required to be proved, to order issues to be 
sent to a new Court consisting of three Lords Commissioners, 
for trial by jury, during the experimental period of seven 
years. Proof by commission was abolished in the Court of 
Session in all but some exceptional cases by the Evidence 
Act of 1866, which substituted therefor proof before a judge 
in the manner after mentioned. In the Sheriff-Courts, it 
had been abolished as early as the year 1853. 

It would be going beyond the scope of the present article 
to narrate the various statutes from 1815 to the present date 
modifying the system of trial by jury as originally established. 
It is sufficient to mention that the only actions which must 
still be tried by jury (unless with consent of parties or on 
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PROOF IN 
special cause shown), are actions for libel or for nuisance, or 
properly and in substance actions of damages. ‘There never 
was a time when the Court of Session had not a very wide 
discretionary power in deciding what cases should be remitted 
for jury trial; and the discretion has generally been exercised 
with a manifest bias against that mode of trial. Lord Cock- 
burn in his Memorials tells us that the experimental intro- 
duction of civil juries was keenly resisted at the time, chiefly 
by the older judges; that for a while the idle public took 
great interest in the new tribunal, partly because the causes 
were intelligible, which the decisions of civil causes on printed 
evidence never can be to spectators, partly because the 
counsel for the parties were expected to make play in every 
trial; and that “every client thought his cause il] used, if it 
was not made a great cause of.” In the year 1870 the 
Royal Commissioners appointed to enquire into the Courts of 
Law in Scotland reported in the following terms on the 
history of the new system :— 

“The plant has not taken root and grown as was anticipated, 
and those who expected great results from the experiment 
have been disappointed. Whether that condition of things 
is at all attributable to the way in which the experiment was 
conducted, the extravagant expectations that were excited, the 
fictitious importance that was attached to the formalities and 
terms of Court with which it was thought proper to guard it, 
and the sedulous attempt to assimilate it to what had been 
seen in England instead of allowing it to adapt itself to the 
soil and climate into which it had been brought, is not now 
the question. Jury trial has not flourished, notwithstanding 
several legislative attempts made to stimulate it. It has not 
given general satisfaction, although some of the most eminent 
members of the bench and the bar have approved of it, and 
many still think that it is well adapted for the trial of certain 
classes of cases.” 

A quarter of a century has passed since the date of this 
report, but jury trial cannot yet be said to give gencral 
satisfaction. What are the real causes of the failure? There 
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seems to lurk in the minds of our lawyers a belief that the 
Scottish people are so inferior to the English in the love of 
fair play, if not in practical intelligence, that they cannot be 
safely entrusted with the decision of their neighbours’ dis- 
putes. There are, however, other causes which may suflici- 
ently account for the unpopularity of jury trial in civil 
cases. 

In the first place, the verdict of the jury is far from 
final : indeed the grounds on which it may be upset and a 
new trial granted are almost as various as the excuses for a 
glass. As stated by Mr. Mackay in his treatise on the 
Practice of the Court of Session these grounds are—(1), the 
verdict being contrary to evidence ; (2), misdirection of the 
judge, including omission to give to the jury the necessary 
and proper direction as well as giving a wrong direction ; 
(3), undue admission or rejection of evidence ; (4), excess of 
damages; (5), res noviter veniens ad notitiam; and (6), 
such other cause as is essential to the justice of the case, this 
last ground being so comprehensive that Mr. Mackay men- 
tions ten classes of cases as falling under it. There is no 
limit to the number of new trials which may be granted, and 
occasionally three have been allowed. Of recent years the 
Court have shown less inclination than formerly to upset 
verdicts, but the non-finality of a verdict when obtained has 
had much to do with the unpopularity of trial by jury. 
This is a matter of great practical importance at present, on 
account of the proposal contained in the Employers Liability 


3ill of last session (as amended in Committee), to introduce | 


trial by jury into the Sheriff-Courts in actions of damages 
brought under that Bill, that mode of trial being at present 
unknown in civil cases in those Courts, except in questions of 
disputed compensation for property compulsorily taken under 
the Lands Clauses Consolidation Act of 1845. Although the 
Bill was not passed last session, a similar Bill will probably 
be passed in a year or two; but neither employers nor 
workmen will have reason to bless the new system, if care is 
not taken to prevent the verdict of a jury in a Sheriff-Court 
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being turned into a mere prelude to litigation in the Court of 
Session. 

In the second place, the inclination of clients as well as 
lawyers to make too much of a jury case, renders the trial far 
more expensive than it ought to be. An undue amount of 
expense is incurred in preparation for the great and im- 
portant day of the trial, and the fees paid to counsel are often 
quite out of proportion to the value of the case. 

In the third place, it is only in Edinburgh that civil jury 
Courts are ever held. Under the Court of Session Act of 
1868, they may be held at any circuit town, and some were 
so held shortly after the passing of that Act. But the 
inveterate dislike of both the Bench and the Senior Bar to 
leave Edinburgh has long ago triumphed over the Act of 
Parliament. Now, the result is, not merely increased expense, 
when witnesses require to be brought from the provinces to 
the capital, but also the restriction to Edinburgh and adja- 
cent districts of the area from which jurors must be drawn. 
In cases arising out of that area, the jury, of course, do not 
possess the local knowledge which is always desirable, and 
sometimes essential to the formation of a sound judgment on 
the evidence. But, further, there is one special circumstance 
which lowers the standard of intelligence in Edinburgh 
juries. As every one knows, that city is the darling seat of 
the three learned professions, the members of which are 
exempted from serving on juries. There are also in Edin- 
burgh many persons who, having made their fortunes else- 
where, and having retired from business, have chosen that 
city for their residence; but they are generally of an age 
sutticient to exempt them from the duty of serving on juries. 
There are in Edinburgh few merchants, in the English sense 
of the term; and Leith, which contains more, contributes a 
very small quota to the list of jurors. The result is that 
juries are frequently composed, to a great extent, of persons 
with little education and no experience beyond their own 
narrow line of business. Uccasionally, in some cause célébre, 
the newspapers publish the names and occupations of the 
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jurors, and the public are surprised to learn that the jury 
consists chiefly of petty shopkeepers and cow-feeders. It is 
only in criminal cases that one has the means of comparing 
an Edinburgh with a provincial jury; but im those cases 
juries drawn from such commercial cities as Glasgow and 
Dundee show more intelligence and acuteness than an aver- 
age Edinburgh jury. 

The system of taking proof before a judge, with the aid 
of a shorthand writer, was first introduced into the Court of 
Session by the Conjugal Rights Act of 1861. Restricted at 
first to consistorial actions, it was found to work so well, that 
it was extended by the Evidence Act of 1866 to every kind 
of action in that Court not appropriated to jury trials. 
In the Sheriff-Courts this system was at first experimentally 
introduced in actions falling under the Debts Recovery Act 
of 1867; and having proved successful in these actions, it 
was extended, in 1874, to actions in the ordinary Sheriff- 
Jourt. Previously, the Sheriff-Substitute had to take down 
all the oral evidence in his own hand, and get the witnesses 
to sign their depositions—a system which necessarily caused 
much vexatious delay. 

To both lawyers and litigants this new system has 
undoubtedly given more satisfaction, in the great majority 
of cases, than jury trial ever did. Nor is this at all surpris- 
ing. Even the best qualified juror is inferior to an average 
judge in the ability, developed by experience, to investigate 
complicated matters of fact; and the judge has this great 
advantage over the juror, that he does not need to pronounce 
judgment immediately after the trial, but may take as much 
time as he thinks proper to consider the evidence recorded 
by the shorthand writer. It must, however, be acknow- 
ledged that a judge, at least a judge of the Supreme Courts, 
is, from the very nature of his position, less in touch with 
ordinary witnesses, and has not the advantage which a 
juryman has of discussing the evidence with his fellow- 
counsellors. No man is as clever as all men, and the 
collective common-sense of the jury-box is sometimes better 
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than the wisdom of the bench. It is, however, when an 
appeal is taken against the decision of the judge who has 
taken the evidence, that the new system proves least satis- 
factory. ‘To say, in the meantime, nothing as to the delay 
und expense necessarily involved in submitting the printed 
evidence to a Court of review, and discussing it all over 
again, an appeal from a judge who has seen and heard the 
witnesses, to judges who have merely the printed depositions 
before them, is necessarily an appeal from a person weil- 
informed to persons less well-informed as to what took place 
at the trial. The litera scripta, which forms the sole residual 
product of the trial is, after all, only part, and sometimes 
the least valuable part, of the actual evidence. A newspaper 
reporter may, by skilful word painting, convey some idea of 
what was seen, heard, and felt by those who were present at 
a trial; but what a weak impression of the reality can be 
got by merely perusing the formal depositions of witnesses ! 
All sorts and conditions of witnesses are reduced to the same 
level; on paper they lose all individuality, and appear, like 
convicts, with nothing but a numeral to distinguish one 
from another. With the same monotonous voice, the truth- 
ful and the untruthful, the intelligent and the stupid, the 
zealous and the reluctant, tell their various stories. No 
doubt, the judge who sees and hears the witnesses may, 
if he chooses, state for the information of the Court of 
review that he does not believe this or that witness; but 
this is a course which he can with propriety follow only 
in extreme cases, ‘lo mention all the minute circumstances 
which have had a cumulative effect on his mind in deciding 
as to the comparative credibility and accuracy of the wit- 
nesses, is impossible. Further, the shorthand writers’ notes 
of the evidence rarely disclose the extent to which the form 
and even the substance of the recorded testimony are due 
to the form of the questions put to the witnesses. Question 
and answer are generally reduced to narrative form ; other- 
wise the record of the evidence would be far too lengthy. 
This generally tells in favour of the examining counsel or 
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solicitor, who, by questions skilfully framed, is able to 
extract from a witness a good deal more than the witness 
meant to say. But occasionally it tells the other way. 
Take, for example, Sir Charles Russell’s brilliant cross- 
examination of Pigott in the enquiry under the Parnell 
Commission. Reduced ‘to narrative form, Pigott’s replies to 
counsel’s ironical queries regarding the personal appearance 
of the imaginary man from whom Pigott alleged that he 
received the forged letters, would appear so detailed and 
precise that a judge perusing the narrative without having 
been present at the trial might believe it to bear the impress 
of truth. it thus happens that, with the utmost desire to do 
justice to the parties, Courts of review cannot but deal with 
the recorded evidence in a mechanical way, endeavouring 
to fit together the various pieces of evidence like a Chinese 
puzzle, as if each piece were as good as another. Of course, 
where the evidence is plainly contradictory, a Court of review 
endeavours by a patient analysis of the printed evidence to 
discover which set of witnesses is the more truthful or the 
more accurate, weighing the evidence rather than counting 
the number of witnesses on each side. But no amount of 
patient skill can reproduce the actual trial. The time may 
come when the phonograph will supersede the shorthand 
writer, when some magic mirror will preserve and reproduce 
the visual appearance of each witness as he answers each 
question, and (still more wondrous), when a Court of review 
will not grudge the time that must be taken in the use of 
such apparatus; but till that time comes round, the judge 
who has seen and heard the witnesses will be better qualified 
to weigh in the scales of justice the testimonies on which 
depends the true decision of the case, 

The case of Stewart v. M‘Clure, &c., 13 R. 1062, and 
15 R. (H.L.) 1, may be referred to as illustrating the 
unsatisfactory working of the present system of review on 
matters of fact. The Lord Ordinary, after seeing and _ hear- 
ing the witnesses, and taking time to consider his judgment 
on the proof, decided in favour of the defenders. The 
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pursuer reclaimed to the First Division, and a full bench of 
four judges unanimously decided in his favour, thus reversing 
the judgment of the Lord Ordinary. The defenders appealed 
to the House of Lords, and the case was debated before the 
Lord Chancellor and two other Lords of Appeal, with the 
result that the Lord Chancellor was in favour of the pursuer, 
and the two other Lords in favour of the defenders. ‘To 
reverse by so narrow a majority, the unanimous decision of 
the First Division on a matter of fact would of course have 
been very unsatisfactory ; so two additional Lords of Appeal 
were called in, and the case was debated again, with the 
result that they concurred with the majority. Of the ten 
judges in the two Courts who applied their minds to the 
question of fact raised by this case, there were thus five on 
the one side and five on the other. The litigation lasted 
several years, and cost the pursuer, who was ultimately 
unsuccessful, several thousand pounds. 

The disadvantages necessarily incident to this system of 
review on matters of fact, are aggravated in Sheriff-Court 
cases by the fact that an appeal lies from the Sheriff-Substi- 
tute who has taken the proof to a single judge, the Sheriff- 
Depute. If the judgment of the former is reversed by the 
latter judge, the unsuccessful party naturally feels aggrieved ; 
and though the pecuniary value of the case may be but 
small, he frequently appeals to the Court of Session, where 
just as often as not he is successful in his appeal. But such 
appeal is not competent where the sum sued for is under 
£25; and even where it is above that sum, the unsuccessful 
party in many cases cannot afford the heavy expense 
involved in printing the evidence and instructing counsel in 
the Court of Session. The grievance, however, does not 
exist in cases where the sum sued for does not exceed £12, 
for such cases are almost invariably brought under the Small- 
Debt Acts of 1837 and 1889, under which there is no appeal 
to the Sheriff-Depute ; and in many instances, pursuers who 
have larger claims restrict them to that sum, or both parties 
consent to have the cause tried summarily, as they can com- 
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petently do under the Sheriff-Court Act of 1853, in order 
to avoid an appeal from the Sheriff-Substitute. 

It is only in civil cases that appeals from Court to Court 
are permitted on matters of fact; in criminal cases such 
appeals are unknown, and consequently a final judgment is 
pronounced without delay. If questions involving the 
liberty and even the life of the lieges can be safely left to 
the final decision of the Court or jury who have seen and 
heard the witnesses, why should civil cases, which are 
generally of far less importance to the parties, be so differ- 
ently treated? Is it not time to recognise the truth that in 
civil as well as in criminal cases an. ideally perfect judgment 
on matters of fact, even if it can be pronounced by a 
Court of review without seeing or hearing the witnesses, may 
be too dearly purchased at the price of tedious delay and 
ruinous expense ? 

There are, happily, few habitual litigants, except the 
officials of wealthy corporations ; ordinary people who have 
once ‘“‘gone to law” and paid for it, are generally wise 
enough to avoid it in future, rather than agitate for re- 
form. ‘There is thus no public clamour against the present 
system of proof in civil cases. But the defects above 
mentioned have not escaped the notice of the legal pro- 
fession, and various remedies have from time to time been 
proposed. May I be permitted, in concluding this article, to 
make a few suggestions with reference to cases in the Sheriff- 
Courts, leaving to other persons, better qualified than I can 
pretend to be, the task of making suggestions with reference 
to cases originating in the Court of Session ? 

In the first place, the Small-Debt Court jurisdiction 
should be extended. When first introduced, in the year 
1825, this jurisdiction was limited to £8; but in the year 
1853 it was extended to £12. Since then the increase of 
wealth in this country has been so great that at the present 
time the sum of £12 represents a far smaller value than it 
did in 1853. This was recognised by the framers of the 
Small-Debt Amendment Act of 1889, and they accordingly 
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proposed to raise the limit from £12 to £25; but, unfor- 
tunately, this provision was opposed, and did not become 
part of the Act. As Sheriff Lees has shown in his treatise 
on the Small-Debt Act of 1837, there are no tribunals in 
Scotland more generally useful and popular than the various 
Small-Debt Courts, and they owe their popularity to their 
cheap and simple procedure, and to the finality of the 
judgments pronounced. 

In the second place, the appeals now competent from the 
judgment of the Sheriff-Substitute in the ordinary Court 
should be abolished in cases under £50 in value. As regards 
questions of law, he should be bound, on the request of 
cither party, to state a case for the opinion of the Court of 
Session, in the manner prescribed by the Summary Prosecu- 
tions Appeals (Scotland) Act, 1875; but his judgment on 
the facts should be final. 

In the third place, as regards cases above £50 but under 
£100 in value, the Sheriff-Substitute should be bound, as at 
present, to state his findings in fact separately from his 
findings in law, but appeal should be competent only against 
the findings in law. A precedent for this course is to be 
found in appeals to the House of Lords in cases originating 
in the Sheriff-Courts; the Division of the Court of Session 
through which the case passes must pronounce separate 
findings in fact, against which there is no appeal to the 
House of Lords. 

In cases above £100 in value, either party should have 
the night to demand, in leu of proof before the Sheriff- 
Substitute with the limited right of appeal above mentioned, 
that questions of fact should be remitted for trial by a jury 
of seven, whose verdict should be final, unless the Sheriff- 
Substitute certifies that in his opinion the verdict is contrary 
to the evidence. In the event of his so certifying, there 
should be a new trial, presided over by the Sheritf-Depute, 
and the verdict of the new jury should be absolutely final as 
to the facts on which the verdict was sought. 

These are, of course, mere suggestions. To construct a 
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complete scheme, many details which cannot be mentioned 
in an article like this would require to be carefully con- 
sidered. What, however, ought chiefly to be aimed at in 
any scheme for the reform of our present procedure as to 
proof in civil eases in the Sheriff-Courts, is to diminish the 
heavy expense, and abolish the tedious delays, which at 
present impede the administration of justice among the less 
wealthy classes of the community. 


J. HENDERSON BEGG. 











RELIGIOUS INSTRUCTION IN BOARD SCHOOLS. 


“No religious catechism or religious formulary which is distinctive of 
any particular denomination shall be taught in the school.”—The Element- 
ary Education Act, 1870, Sect. 14. 


{UCH are the apparently simple words of the English 
Education Act of 1870. Yet they were the cause of the 
great “religious” battle which has raged for some months in 
London, and which culminated in the recent school board 
election there. The final result of that contest was a victory, 
closely resembling a defeat, to the party already holding a 
majority on the London School Board, and it cannot be said 
to throw any clear light on the real opinion of the rate- 
payers on the question at issue. As public attention has 
been so vigorously called to this matter of religious education 
in board schools in England, it may be interesting to compare 
the law and practice in England and Scotland. 

In both countries at the present time, school boards may or 
may not give religious education, as they choose ; and if given, 
it must be at the beginning, or end, of school hours, every 
child being at liberty to stay away, if his parent or guardian 
so desire. But there the resemblance ceases. In Scotland the 
school board are entitled to give any religious education they 
like, while in England “no religious catechism or religious 
formulary which is distinctive of any particular denomina- 
tion” is to be taught. It need hardly be observed that there 
is here a great and essential ditference. In Scotland there is 
little difficulty in the matter. The ratepayers elect their 
representatives, and these representatives have full power to 
determine whether there shall be any religious education, and 
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if so, what shall be its nature. It is a fact which is sometimes 
hardly eredited that at the present moment in one or two of 
the extreme West Highland parishes, the school boards con- 
tain a majority of Romen Catholic members, and that 
accordingly instruction in the Roman Catholic faith is given 
in the board schools. Such exceptions, however, do not 
amount to half-a-dozen in the whole of Scotland, and with 
these exceptions, it is, | believe, the fact that there is not 
a single board school in Scotland where instruction in the 
standards of doctrine held by the Presbyterian Churches as 
set forth in the “Shorter Catechism” is not given. There 
is certainly no case where the Episcopalians have succeeded 
in putting a majority of their representatives on a school 
board; and though immediately after the passing of the 
Scottish Act of 1872, there was here and there a solitary 
instance where the advocates of “ combined secular and separ- 
ate religious teaching” in schools obtained their wishes to the 
effect of excluding all religious instruction in board schools, 
they have gradually been compelled to yield to the force of 
public opinion, and to allow such religious instruction as the 
great majority of the people desire. This question of purely 
secular education in board schools was indeed a burning one 
at the first election which took place in Scotland after the 
passing of the Act of 1872. A considerable party who were 
by no means opposed to religious instruction of children in the 
abstract, were yet of opinion that the State, as such, had 
nothing to do with the matter, and that it should be given 
either in strictly denominational or in Sunday schools. This 
party—of which Lord Rosebery was the head, Lord Shand 
a prominent office-bearer, and many leading United Presby- 
terians, members—put forth vigorous efforts at the election 
of 1873 to secure the return of candidates favourable to 
their views, but they were hopelessly beaten ; and for many 
years they have given up the struggle. Public opinion in 
Scotland seems to be almost unanimous in favour of religious 
instruction in board schools, and on that question at least 
we stand where we did in the year 1567, when it was stated 
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in the preamble of an Act (c. 11 of that year) attempt- 
ing to deal with education in Scotland, that “be all lawes 
and constitutions it is provided that the youth be brocht 
up and instructed in the feare of God, and gude manneris ; 
and gif it be utherwise, it is tinsel baith of their bodies and 
saulis gif God’s Word be not ruted in them.” The senti- 
ment here so quaintly expressed is still the sentiment of the 
people of Scotland, and that sentiment was enforced by the 
practical opinion held by many teachers, that it was impossible 
to exclude from the schools so important a part of English 
literature as the English Bible. Moreover, it is probable that 
in 1873 the advocates of a purely secular education in board 
schools hardly realised that that policy implied the exclusion 
not merely of religious ¢nstruction but also of any religious 
observance. Most people will have some sympathy with 
the desire to prevent a child’s brain being tortured with the 
mysteries of the “Shorter Catechism,” but will have none at 
all with a policy which would prevent the children commenc- 
ing their daily round of duty by the repetition of the Lord’s 
Prayer. Yet the experience of England seems to point to 
the fact that a school board must either accept and adopt 
some “catechism or religious formulary,” or must determine 
to abjure religious instruction or observance in every form. 
In Scotland, of course, the question is greatly simplified by 
the fact that such an enormous proportion of the inhabitants 
hold the Presbyterian faith, while the Episcopalians and 
Roman Catholics are content, where they are not sutticiently 
numerous to set up State-aided schools of their own, to 
acquiesce in the Presbyterian teaching. Though the Estab- 
lished Church, the Free Church, and the United Presby- 
terian Church, do not appear greatly to love one another in 
other respects, they are united in desiring the teaching of 
the Presbyterian faith in board schools, and consequently 
Scotland is almost united on the point. The peaceable 
solution of the matter which has been aimed at in Scotland, 
meets now with almost universal acceptance, and _ reflects 
great credit on the author of the Act of 1872—Lord Young. 
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But in England the position of affairs is widely different. 
There, unfortunately, there is not, as here, any one faith 
which embraces an overwhelming proportion of the inhabit- 
ants. The Episcopalians have, no doubt, a majority over 
other Christian denominations, but, setting aside the Roman 
Catholics, the Protestant Nonconformists constitute a very 
large proportion of the people. Moreover, members of “ the 
Church of England,” as they love to call themselves, 
generally speaking regard Nonconformists and all their 
teaching with a contempt, and even animosity, which 
are repaid with interest by the objects of their scorn. 
It is not too much to say that there is often a better 
feeling between Episcopalians and Roman Catholics in 
England than between Episcopalians and Nonconform- 
ists. Accordingly, the problem of religious education 
in board schools in England is no easy one to face. 
So far from there being unanimity in the matter, we find 
the different Nonconformist Churches differmg widely from 
one another in their views, while even greater divergence 
of opinion exists between the different parties—‘ High,” 
“Low,” and “Broad” (or attitudinarian, latitudinarian, 
and platitudinarian, as they were wittily called) — into 
which the Church of England is itself divided. It has 
often been said, and with great truth, that there is a much 
greater difference in doctrine between a High and a Low 
Churchman in England, than there is between a Low 
Churchman and a Nonconformist, or a High Churchman and 
a Roman Catholic. Little wonder that the framers of the 
Education Act of 1870 found it a difficult task to decide 
what religion, if any, was to be taught in board schools. 
The proposal to prohibit religious instruction altogether 
found little favour. The different religionists apparently 
agreed so far with the old Scots Act, that it was “ tinsel, 
baith of their bodies and soules if God’s Word were not 
ruted” in the children, but, when the question had to be 
determined, what is God’s Word, they were all at variance 


again. Accordingly, the difficulty was temporarily evaded 
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by enacting that “no religious catechism or religious formu- 
lary, which is distinctive of any particular denomination, 
shall be taught.” This was certainly an ingenious method of 
escape from a difficulty which threatened to prevent any 
Education Act passing at all, and it is a good instance of 
why it often happens that Courts of Law find it so difficult 
to construe Acts of Parliament. It would be difficult to 
imagine a sentence dealing with a matter considered to be of 
immense importance more vaguely and confusedly expressed. 
There is no definition of “religious,” and no definition of 
‘denomination,’ and one can readily imagine the difficulty 
a Court would have in deciding the meaning of the words. 
But if Parliament had had to discuss and determine these 
questions in clear and decided language, the Act would never 
have passed at all. Accordingly, it was passed in a form so 
vague, that every one was able to put his own construction 
on its terms. The strict meaning of the words is probably 
that no catechism or formulary of any religious denomination 
is to be taught, the words religious denomination being equal 
to “any religion.” The word denomination is, of course, 
generally used as meaning any denomination of the Christian 
faith, and “any particular Christian denomination” was 
probably the meaning present to the mind of Parliament. 
Yet that cannot be the legal construction of the phrase, for if 
so, the Christian religion would be the only one excluded, 
and there would be nothing to prevent the teaching of, for 
instance, the Jewish or the Buddhist faith! It seems impos- 
sible to conceive of any religion, the nature of which is not 
expressed by some catechism or formulary, and if so, the 
result is, that no religion of any kind ought to be taught 
in board schools in England. In the same way, any 
religious observance, such as prayer, which must be the 
expression of feeling springing from some religion, would be 
excluded. It would also follow that the Bible, if read in 
school, must be read purely as an ancient historical book, 


‘ 


and that no explanation of its contents can be offered to the 
children by the teacher. After the election following the 
VOL. VII.—NO. 1. GC 














18 THE JURIDICAL REVIEW. 





Act of 1870, however, it seems to have been assumed and 
acquiesced in by all parties, that as no Board would think of 
teaching any religion which was not Christian, the exclusion 
contained in the Act must apply only to Christian denomina- 
tions inter se, and that so long as the teaching was Christian 
only, without favouring any particular denomination of that 
religion, there could be no objection to such education. 
Accordingly, the London School Board, soon after the 
first elsction, issued instructions to its teachers, which 
were generally adopted throughout the country, directing 
that “the Bible shall be read, and there shall be given 
such explanations and such instruction therefrom in the 
principles of morality and religion(#) as are suited to 
the capacities of children, provided that in such expla- 
nations and instructions the provisions of the Act be 
strictly observed, both in letter and in spirit, and that no 
attempt be made to attach children to any particular denomi- 
nation.” The regulations also permit the offering of prayer 
and the use of hymns, subject to the same proviso as to the 
observance of the letter and spirit of the Act. It is, there- 
fore, clear that, whatever construction a Court of law might 
put upon this section of the Act, the London School Board 
and other Boards which adopted these regulations decided 
that it was only absolute impartiality between the different 
Christian denominations that was inculcated, the existence of 
other religions not being taken into consideration at all. 
gut even in spite of this convenient though doubtful reading 
of the Act, a path beset with difficulty awaited the teacher 
who had to carry out the school board’s regulations. I[s it 
possible to read the Bible to children with “ explanations 
and instructions therefrom in the principles of morality and 
(the Christian) religion” without teaching “any religious 
catechism or religious formulary which is distinctive of any 
particular denomination?” The question whether this is 
practicable, and, further, whether it is desirable were the 


‘ 





(a) Ie, presumably the Christian religion. 
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points at issue at the recent school board election in London. 
Some considerable time ago it was alleged by some of the 
Church of England party on the Board that the teachers 
were solving the difficulties of their position by giving 
instruction in the Bible which was purely secular, and, 
accordingly, a majority carried a resolution to issue a circular 
to the teachers giving them more definite instructions as to 
what the religious teaching was to be. This proceeding was 
resented both by those who thought it contrary to the Act 
to give definite religious teaching and by those who were 
members of other “ denominations.” The contest was compli- 
cated by the fact that some Nonconformists supported the 
party who desired more definite religious teaching, while 
some members of the Church of England opposed the issue 
of the circular as being calculated to arouse slumbering 
animosities, and possibly to lead to the entire exclusion of 
religious teaching from board schools. Accordingly, when 
the question was removed from the cognisance of the Board 
and laid before the electors, considerable confusion existed 
among the different religious parties, and it is not surprising 
that the result of the election has been indecisive, and that 
the public of London have given no clear indication of their 
wishes, 

Whether the celebrated circular be withdrawn or not, 
the teachers, as it seems to us, will always have a task of 
almost insuperable difficulty, if they are directed to teach 
religion which is not distinctive of any denomination—in 
short faith without a creed. What has been described as 
“mere morality” can no doubt be taught, but the moment 
the teacher approaches the question of “religion,” he enters 
on debatable ground, and one full of theological snares and 
pitfalls. The position becomes still more untenable if he is 
told to teach the New Testament, nearly every chapter 
of which contains matter on which probably no two 
“denominations” are agreed. If the difticulty of the 
position in England be admitted, and if it also be the fact, 
which seems undeniable, that an enormous majority of the 
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electors desire religious teaching for their children in board 


schools, it seems to us that the Scottish system might with 
advantage be tried in England. ‘That is to say, that a 
majority of the electors might through their representatives 
be allowed to have whatever religious teaching they choose 
for their children in board schools. Under that system 
minorities who object to the religious teaching proposed have 
ample protection. In the first place, they have the cumula- 
tive vote which gives to minorities immense power. Even a 
very small section of the electors can always secure the 
return of their representative by agreeing to give the whole 
of their votes to their own candidate. They are thus certain 
of having at least one member of the board to watch their 
interests. In the second place, it is most stringently enacted 
in both the English and Scottish Acts that if religious 
teaching is given, it shall be at the beginning or end of 
school-hours, and that every child shall be at full liberty to 
be absent from it, and shall suffer no disadvantage thereby. 
There is surely no hardship in giving religious education to 
those who wish it, if those who don’t wish it are allowed 
to be absent ‘The result of the contest which has arisen in 
London seems to show the impossibility of imparting religious 
education which is not more or less denominational, and, if 
so, the natural solution of the question is to give the Board 
which has been freely elected by the people full powers in 
the matter. The result, in most places, would no doubt 
be to give the Church of England a majority on the Board, 
while in Wales, and some parts of England, the Noncon- 
formists would obtain a majority. Do these two sections 
of the Christian Church regard each other with such deadly 
hostility that they cannot allow the majority to have such 
religious teaching as they wish? In Scotland as a rule the 
Episcopalians take no objection to the very simple theology 
that is taught in board schools, and do not usually even 
direct their children to stay away from it, being content to 
inculcate their own special doctrines in their Sunday schools. 
Could Nonconformists not show the same amount of liberality 
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to Episcopal teaching in England? Moreover, the Church of 
England and the Nonconformists would still be entitled, as 


they are now, to have voluntary or denominational schools 
where they were not satisfied with the board teaching, 
though undoubtedly one great advantage of the change 
would be the inevitable reduction of the nunber of such 
schools. It is a great defect in the English system that 
there voluntary or denominational schools have increased as 
they have done since the passing of the Act of 1870. At 
that date, the number of children for whom accommodation 
was provided in such schools was 1,878,000, and by 1886 
the figures had increased to 3,417,000, being an increase of 
1,539,000. It was rather to be expected that with the faci- 
lities given by the Act of 1870 for the establishment of 
school boards, voluntary schools would have largely de- 
creased, as has been the case in Scotland, where, with the 
exception of a slight increase in the number of Episcopal 
and Roman Catholic schools, voluntary or denominational 
schools have almost ceased to exist. The reason of the 
difference between the two countries in this respect is 
entirely owing to the 14th section of the English Act. In 
Scotland the majority were able to have the religious teaching 
they desired in board schools, and accordingly the denomi- 
national schools disappeared. In England the majority had 
not that power, and accordingly denominational schools 
largely increased. In innumerable parishes in England 
vigorous efforts were successfully made to institute Chureh 
of England schools, and to prevent the institution of school 
boards, and about 75 per cent. of the voluntary school 
accommodation now belongs to the Church of England. This 
result is certainly to be deprecated. It is a great 
waste of power and of money to have this competition 
between board and voluntary schools; and the teaching 
in the latter is not as efficient as in the former. It is 
impossible to provide such good buildings and such efficient 
teachers when the schools are dependent not on the rates 
but on precarious voluntary subscriptions. It is, therefore, 








22 THE JURIDICAL REVIEW. 


a very strong argument in favour of the Scottish system, 
that the control and support of education is thereby placed 
in the hands of the ratepayers, and that the institution 
of voluntary denominational schools is discouraged, while 
past experience in England proves that the people are deter- 
mined to have religious education in their schools, and that if 
they cannot have it in board schools, they will have it in 
voluntary ones. It may be added that experience both in 
Scotland and in England shows that while eagerly desirous 
of religious teaching for his child, the ordinary parent is by 
no means so bigoted against other denominations as _ his 
ecclesiastical and political leaders assert. In the Report 
to Parliament on the English Education Acts of the Com- 
mission appointed in 1886, it is stated (p. 384) that Church 
of England, Roman Catholic and Wesleyan school teachers 
all gave evidence that children whose parents were of a 
different denomination from that of the school, have yet 
not been withdrawn from religious teaching. The inference 
is obvious—that the parent does not attach such tremendous 
importance to points of theological doctrine, which his 
priest, his clergyman, or his minister considers of such vital 
import. Is not the parent right? He wishes his child to 
read the Bible, to acquire the reverent habit of prayer, and 
to be taught the elementary doctrines of Christianity. 
Beyond that he takes but little interest in the subject, know- 
ing that his child of under fourteen years of age will trouble 
its head very little with the disputed dogmas of the Creeds, 
and will implicitly accept as true its home or Sunday-school 
teaching. May we not even credit him with possessing 
greater liberality and breadth of mind than his ecclesiastical 
or political leaders, and believe that, in his opinion, so long 
as his child is taught to follow the path of duty, and 
instructed in the true spirit of Christianity, it does not 
greatly matter whether he become a “Churchman,” or a 
Nonconformist, a Baptist, or a Wesleyan? ‘The ordinary 
middle-class parent appears to be heretic enough to think 
that his child’s welfare in this world and the next will not be 
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affected by such minor points of doctrine, though his 
“superiors” consider them of such vital importance. But if 
it be the case that parents as a rule are not so bitterly 
opposed to the teaching of a different denomination, then 
the strongest argument against the repeal of the provision 
contained in the 14th section is removed, and there seems 
no reason why a majority of the people in England should 
not be allowed, as in Scotland, to have that form of religious 
teaching for their children which they so earnestly desire. 


J. EpwarpD GRAHAM. 
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RECOLLECTIONS OF COLONIAL SERVICE. 
IT. 


| STATED in a previous paper that the territorial domin- 
ions of the Queen on the Gold Coast were of very 
limited extent, but that Her Majesty exercised a large 
authority over the inhabitants of an extensive area of 
country lying outside of her dominions properly so called. 
This country, known as the Protected Territories, or more 
shortly, the Protectorate, is in reality foreign soil, forming 
the possessions of a number of petty chiefs who are 
independent of each other, but are confederated under the 
influence of the Queen’s Government. Her Majesty’s 
authority is not only political, controlling the relations of 
the chiefs amongst each other and with outside powers, but 
includes forensic and administrative jurisdiction. 

The right of forensic jurisdiction, with which mainly 
I am concerned, however much it may sometimes seem to 
partake of the character of sovereignty, rests in fact on no 
such claim. Fifty years ago it was the subject of an express 
stipulation, but it depends in its present expansion less 
upon formal compact of any kind than upon a course of 
long-continued, general, and undisturbed usage. It was in 
its inception rendered effective through the active co-opera- 
tion of the native chiefs; in process of development it came 
to be exercised directly and immediately by British judica- 
tories and police. It resulted, moreover, that the native 
chiefs were advised, and to some extent corrected and con- 
trolled in the exercise of their authority over their subjects. 
This took place chiefly by means of appeals, which were 
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allowed from the native Courts to the Judicial Assessor. The 
English Court was regarded as a refuge in all cases of hard- 
ship and oppression by the native authorities, and through 
this estimate of its position widely prevailing in the minds 
of the population, rulers as well as ruled, the Court was able 
to do much in abating crimes, in restraining and abolishing 
harsh native customs, and in promoting justice and civilisa- 
tion. All the powers of the Crown in the Protected Terri- 
tories were acquired within the comprehensive terms of the 
Foreign Jurisdiction Act (6 & 7 Vict. c. 94) by “treaty, 
capitulation, grant, usage, sufferance, or other lawful means.” 
A modus in accordance with which such powers may be 
exercised is defined by the Act—viz., “in the same way as if 
they had been acquired by the conquest or cession of 
territory.” The acquisition of extra-territorial power on the 
Gold Coast, and the adaptation of juristical machinery to 
newly emerging circumstances, is a good example, it may be 
remarked, of that natural growth and development which is 
so well marked a feature in all our constitutional history, as 
well as of the aptitude of the Anglo-Saxons for ruling less 
civilised races. 

When the Ashanti invasion of 1873 had been successfully 
repelled by the expeditionary force sent out from England, 
it was deemed fitting that the Government of the Gold 
Coast should be organised on a more definite system than 
had previously obtained. Accordingly the settlements on 
the Gold Coast and that of Lagos, which had previously 
been separate Governments, were united in one Government 
under the name of the Gold Coast Colony ; a new Charter 
was issued by the Crown on 24th July, 1874, creating a 
Legislative Council, and otherwise providing for the regula- 
tion and government of the Colony, and by an Order of the 
Queen in Council the Legislative Council was authorised to 
exercise by Ordinance all such powers as Her Majesty had 
acquired, or might thereafter acquire, in the Protected 
Territories. It was an essential part of the scheme that 
the Courts should be placed on a_ broader basis than 
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they had previously occupied, and endowed with more 
systematic methods of action, The very first thing, 
however, taken in hand was a measure devoted to the 
extirpation of slavery from the entire territory under 
the influence of the British Government. Within the 
Queen’s dominions the status of slavery had, of course, no 
existence whatever, but in the territories lying outside, 
although constantly discouraged by the British authorities, it 
entered materially into the domestic and family relations, 
which in many features resembled the old Roman system. So 
vital and essential a change, therefore, as was involved in its 
abolition may merit some notice in a magazine devoted to 
the discussion of legal subjects. There were two classes of 
slaves; persons who, having been made prisoners in the 
petty wars of the interior tribes, had afterwards been sold as 
lawful spoil by their captors to wealthy chiefs or headmen of 
the Protected Territories; the descendants of such persons 
were also slaves. ‘The second class consisted of inhabitants 
of the Protectorate itself who, by their misfortune or fault, 
had been reduced into slavery. Of those who became 
slaves by misfortune may be instanced the case of persons 
falling into poverty or indebtedness who, by surrendering 
themselves in a species of cessio bonorum, obtained a better 
position in the household of a permanent master than 
they could hope for as free servants. Of those who become 
slaves by their fault a typical case would be that of an erring 
member of a family expelled by a judgment of the family 
council. It was an incident of the family organisation that 
the members were all responsible for the obligations of 
one another, and hence it was sometimes desirable for the 
common welfare that a member addicted to transgressions of 
the law, or an incorrigible idler or spendthrift who was 
bringing the family into disgrace or into debt, should be got 
rid of. In such a case the family council would be assembled, 
and after a sort of trial, in which the misdoings of the 
ne’er-do-weel were recounted, and he was heard in any 
defence he wished to make, the council, if they considered 
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his conduct had been bad enough, would sentence the culprit 
to be sold into slavery, by which he ceased to be a member 
of, or to have any rights in, the family, and, of course, had 
no longer any power of impoverishing or discrediting it. It 
must not be supposed that the relation of master and slave 
existing in the earlier times of the Protectorate involved the 
harsh features associated with our conception of slavery as it 
existed amongst the Pagan nations of antiquity, or even in 
the preedial slavery of the West Indies previous to 1834. It 
must be remembered that no note of discordant colour or race 
intervened to embitter the relation. ‘The slave was a mem- 
ber of his master’s family, and in many respects he was 
socially equal with freemen. He sat at the same table with 
the family, and ate of the same food ; he shared in the family 
council, and sometimes married a daughter of the house. A 
slave could act as guardian, and when acting as guardian of 
a minor chief he could, as such, even exercise, pro tempore, 
the functions of a chief. As regards material well-being the 
slave was in a position of more assured independence than a 
free labourer, for while the freeman only obtained wages 
when he was in health and worked his daily task, the slave 
was fed and tended in sickness as well as in health, and was 
provided for in his old age. But under whatever aspect of 
moderation or benignity slavery may exist, it is such a relation 
as the British Government could not tolerate in a country 
where responsibility for its internal government had devolved 
on it as, through the force of circumstances, had come to be 
the case in the Gold Coast Protectorate after the Ashanti 
invasion. 

It was resolved, accordingly, that action should be taken 
for abolishing slavery in the Protectorate. Although the 
British Government, acting, as I have said, mainly through 
the Judicial Assessor’s Court, had, for many preceding years, 
exercised a strong influence in preventing any severe treat- 
ment of slaves, and in impressing on the relation generally 
the mild aspect which it presented, yet the interference which 
had taken place had hardly been such as to afford an 
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unimpeachably valid legal basis of consent for legislative 
enactments which would prohibit the buying or selling of 
slaves under penal sanctions, and abolish the status of 
slavery, root and branch, and for good and all. It was 
important also that the expressed assent of the chiefs should 
evo with any such enactments, as their good-will and co- 
operation, if not essential, were at least very material factors 
in their easy and successful working. Accordingly, there was 
a species of Referendum, but as the native government of the 
Protectorate was not merely in form, but really monarchical, 
it was the opinion of the rulers which was sought to be 
obtained. The method was adapted to the primitive condi- 
tion of the country. A meeting was first called of the chiefs 
of the western and central parts who were accessible from 
Cape Coast Castle. Notices were sent by the governor of 
the Colony to these chiefs, requiring them to attend at the 
Castle, to discuss this weighty subject. A very large number 
of the chiefs responded, and on the appointed day there was 
a larger assemblage in the historic palaver hall than had 
ever been before, or probably will be again. In a brief 
speech, the governor put before the chiefs, in simple and 
forcible language, the evils which their country had suffered 
from their Ashanti enemies, within traditional as well as later 
memory ; the fierce and destructive character of the recent 
invasion ; the efforts put forward by the Queen of Great 
Britain in sending soldiers for the repulse of the invaders ; 
and reminded the assemblage that it was through the success 
of these efforts that the chiefs. themselves, with all their 
people, had been delivered from the fate that imminently 
threatened them, of being all made slaves of a foreign and 
relentless Power; and he explained the detestation with 
which the Queen and her people regarded all forms of slavery, 
and their desire that it should altogether cease in the 
Protectorate. A wide distinction was drawn between the 
buying and selling of slaves, constituting, as it did, an out- 
rage against humanity and a crime, and the sort of relation 
which existed in well-known forms of family life where some 
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of the members, although by the native law they were slaves 
of the head of the family, were practically in the position of 
sons and daughters; whilst every sort of traffic in slaves 
must absolutely cease, there need be no violent or compul- 
sory severance of the existing ties of masters and servants 
living in the family relation, although such ties must not 
continue hereafter to have any binding force other than was 
derived from mutual benefit, good will, and consent.(@) 





(a) It may be of interest to reproduce the terms of a speech addressed to native 
chiefs on so important an occasion. The governor, who was a man of very 
dignified presence, spoke as follows :— 

“T am pleased to see the kings and chiefs. 

“ Most of you are old allies of the Queen. Others of you have been allies of 
the Queen’s friend, the King of the Netherlands. 

“In times past there have been disputes and disagreements between you. If 
I speak of this, it is to tell you that these disputes must cease for ever, and that 
all ill-feeling must be at an end. You are now all one under the flag of the 
Queen of England. 

“The Queen has desired me to see you, and to tell you what are her wishes 
and the wishes of her people. 

“T will first speak of the events in your history from which has arisen the close 
relationship which now exists between Her Majesty and you. 

“Probably there are few of you who can remember, but all of you have 
heard and know from your forefathers, how your country was troubled in the old 
times, before Sir Charles M‘Carthy came to the Gold Coast; when King Osai 
Tutu Quamina made war upon you; how your armies were defeated ; how your 
women and children were taken captives to Ashanti ; how much gold you had to 
pay as tribute to the King. 

“You know, also, that Sir Charles M‘Carthy was sent from England; you 
know how he pitied your condition, how he worked for you, gave you arms and 
captains, and led you on to fight with the Ashantis ; and although he lost his life 
in fighting for you, it was through him that the Ashantis were defeated and Osai 
Tutu Quamina was forced to make peace ; and peace continued through all the 
rest of Osai Tutu’s reign. 

“T need not speak much of the wars of Quacoe Duah’s time, as these brought 
you no great trouble, although you have been in constant fear and anxiety lest 
the Ashantis should come and attack you in your own homes. 

“But at the beginning of last year the tribes of the Protectorate were invaded 
by an army of 40,000 men, under the command of a General belonging to the 
King’s family. This army defeated and scattered the armies of that part of the 
Protectorate which was invaded, and laid the country waste by fire and plunder, 
This army attempted, also, to attack the English forts on the coast. It was, of 
course, easy for the Queen’s soldiers, who were sent from England and the 
soldiers who landed from the ships on the coast, to send the Ashantis back from 
the forts. But the whole of the Protectorate was at the mercy of the Ashantis as 
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The chiefs retired to consult and consider the matters 
propounded to them. When they re-assembled, after a short 
interval, the senior (or premier) chief, speaking on behalf of 
all the chiefs and their people, thanked the Queen and the 
governor for the benefits she had conferred on them, and 
stated that Her Majesty’s wishes were to them a law of con- 
duct which they would implicitly fulfil. A meeting of the 
chiefs of the eastern part of the Protectorate was soon after- 
wards held at Accra, the principal town and seat of the 
government in that part. The result of this meeting was 
similar to that at Cape Coast Castle. After this, the legis- 
lative council passed two Ordinances, which are numbers one 
and two of the enactments of the new Gold Coast Colony. 
By the first Ordinance, slave dealing was declared unlawful 





before, and you would have been helpless ; even as your fathers were troubled by 
Osai Tutu Quamina, so were you, their sons, again troubled by Koffi Kalcali. 
Then the Queen sent one of her Generals, with officers and soldiers from 
England, and soldiers from the ships, to deliver you from ruin. 

“The General went to attack the Ashantis on one side, and another Captain 
was sent to attack them on the other. The Queen’s General, and her officers, 
and soldiers, and sailors fought your battles for you; sent the Ashantis out of 
the Protectorate, beat them in three great battles, took Coomassie, set fire to it, 
and made the King agree to a treaty of peace. 

“ You were in this way delivered from defeat and misery. 

“The Queen did this without assistance from you. She sent her ships and 
troops from England, and spent more gold than there is in Ashanti, Denkera, 
Wassaw, and Akim ten times over, to carry on the war. Some of her officers and 
soldiers lost their lives in battle, and some died from sickness. 

“Now, why do I tell you all these things? Is it to tell you that the Queen 
wishes you to pay back part of what she has spent for you? Is it to tell you 
that you must pay her for the freedom from the Ashanti yoke which she has 
secured for you? Is it to tell you that now she has done so much for you she 
can do no more, and you must now take care of yourselves? Is it to tell you 
that now you are once saved from danger, you must not look to her any more to 
assist you? No; all she requires and expects is obedience on your part to her 
wishes and the wishes of her people in England. 

“Tn return for the benefits conferred on you, the Queen requires your willing 
assistance, as kings and chiefs of this country, in putting a stop to a thing which 
the Queen and her people abhor. It is against a law which no king or queen 
who sits upon the throne of England can ever change. 

“JT have pointed out to many of you since I came here, that the English 
people buy fowls, buy pigs, buy sheep, but they cannot buy or sell men, women, 
or children. The Queen is determined by every means in her power to put a 
stop at once to the buyirg and selling of men, women, and children, whether it is 
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and absolutely prohibited, under penalties which might 
extend as far as seven years of imprisonment with hard lab- 
our, and a money fine. The several acts constituting the 
offence of slave-dealing were exhaustively defined, and the 
Courts in which the offence was triable were invested with 
jurisdiction. Every person brought into the Protectorate 
for the purpose of being dealt with as a slave, was to be 
co ipso a free person, and every agreement having any slave- 
dealing transaction for its object was declared null and void. 
3y the second of these Ordinances it was enacted that all 
persons born after the 5th of November, 1874, who, but for 
the Ordinance, might be liable to be holden in slavery, should 
be free persons to all intents and purposes; and, as to per- 
sons born before that date, that no claim affecting their 





buying and selling slaves within the Protectorate, or bringing persons into the 
Protectorate to be sold, or sending persons out of the Protectorate to be sold, and 
she will not permit any man or woman or child to be given away in pawn for 
debt. 

“The Queen desires to make you as happy as her own people. This buying 
and selling and pawning of men, women, and children, is wrong, and the Queen 
knows that any country where this is done cannot be happy. 

“The Queen does not desire to take any of your people from you—those who 
live with you, or work for you, and are part of your families. If they are happy 
and content to live with you as they do now, continuing to do for you what work 
is required of them, and depending upon you for their maintenance, and looking 
to you for other benefits, no change is forced upon them—no family need be 
broken up; but you must understand that any person who does not wish to con- 
tinue to live with you in this way cannot be compelled to return to you by any 
Court, English or Native. 

“The Queen hopes to help you in many ways, and desires to make you, as far 
as she can, as happy as her people in England, or in any part of her dominions : 
and it is right that I tell you distinctly, that if you desire the Queen’s protection, 
you must do as she tells you is good for you. 

“This is the Queen’s message, and when the Queen speaks in this way, it is 
not a thing for doubt, hesitation, or palaver. The Queen expects to hear from 
you that you are ready to do as she has told you. 

“T will only say that, without the Queen’s money, without the Queen’s 
soldiers, you kings and chiefs would, to-day, have been the slaves of a blood- 
thirsty king. The Queen has paid a great price for your freedom. 

“You and those dear to you would have been dragged away to form a part of 
the unhappy thousands who are put to death by a cruel king. 

“Your homes would have been homes full of slavery, 

“T see you to-day in the enjoyment of peace and security, and I trust prepared 


to join me in the prayer—God save the Queen !” 
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liberty should receive effect, either as a cause of action or 
defence in any Court or tribunal, whether British or native. 
The law was thus, for practical purpose, rendered the same as 
that existing in the United Kingdom, where the holding of 
slaves was excluded by the common law, as explained in 
Sommersett’s case. It was further enacted that any person 
attempting, by any species of physical force, to compel ser- 
vice by another person, should be punishable as if guilty of 
slave dealing. These enactments were not to affect the 
rights of parents and children, and other rights arising out of 
the family and tribal relations, or out of contracts not repug- 
nant to the law of England. In order to the most complete 
and authoritative publication of the enactments, a proclama- 
tion was issued, drawing the attention of all persons con- 
cerned to their scope and principal provisions. 

Thus was effected, quietly and without excitement, a 
social revolution of far-reaching importance amongst the 
people of the Gold Coast. There was, in effect, complete 
emancipation, but no appreciable disturbance of labour rela- 
tions ensued, and there was no need for compensation. The 
change in the law that had taken place was well understood 
by the people concerned. They knew that if they desired to 
leave the families with whom they had lived, they could 
freely do so, but no pressure was brought to bear to induce 
them. The slaves who had lived on terms of mutual 
benefit and friendship with their masters—and these were a 
very large majority—had no wish to be thrown on their own 
resources. They went on serving, but on the terms of volun- 
tary agreement, and not of compulsion. A few cases of 
bringing slaves into the Protectorate for sale came under my 
notice, but the convictions which ensued, followed by suitable 
punishments, showed convincingly to any who were in dan- 
ger of transgressing that the law would be enforced. More- 
over, there could be very little scope for attempting to import 
into, or sell slaves to dwellers in the Protectorate, when it 
was known that no buyer acquired thereby any legal nexus 
whatever over his purchase. 
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After the abolition of slavery enactments were passed to 
provide for the more efficient administration of justice. The 
judicatories already existing when this work was taken in 
hand were somewhat heterogeneous. The Gold Coast and 
Lagos cach possessed a Court of civil and criminal justice, 
created by separate instruments, and each entirely separate 
from the other. ‘These Courts were each presided over by a 
judicial officer having the name of chief magistrate, but in 
reality having all the powers of a judge, with full cognisance 
over every species of civil and criminal cause, subject in civil 
matters to appeal to the Supreme Court of Sierra Leone, 
which was at the time of which I am writing at least six days’ 
voyage from Cape Coast Castle, and nine or ten days’ from 
Lagos. There was also the Judicial Assessor, having cognis- 
ance of causes in the Protected Territories, and there were 
commandants of districts and justices of the peace having 
jurisdiction not well defined as to extent, and somewhat 
doubtful as to validity. 

The problem was to constitute one Court which, whilst 
superseding and coming in the place of the existing separate 
judicatories, would provide efficiently for the administration 
of justice at a sufficient number of stations for meeting the 
wants of the population, and which would contain in itself, 
independently of the Court at Sierra Leone, adequate pro- 
vision for appeals or second hearings. For accomplishing 
these ends the scheme was formulated of creating by an Act 
of Legislation a Supreme Court having jurisdict’on over 
the Gold Coast Colony and the Protected Territories, assisted 
by Commissioners subordinate to the Court, the Court and 
Commissioners forming a homogeneous whole. As regards 
the substance of the law administered, the common law of 
England had always been deemed the basis of the law of the 
Gold Coast, equitable regard being had also to native laws 
and usages where applicable, and it was advisable that the 
new judicatory should be guided generally upon the same 
lines. 

Accordingly an Ordinance was enacted constituting a 
VOL, VII.—NO. 1. D 
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Supreme Court, consisting of a Chief Justice and as many 
Puisne Judges, not exceeding four, as might be appointed hy 
letters patent under the Queen’s instructions. In this Court 
was vested all Her Majesty’s forensic jurisdiction, civil and 
| criminal, exercisable in the Gold Coast and Protected Terri- 
| tories, including all the jurisdiction assigned by any existing 
| law to the chief magistrates, Courts of civil and criminal 
justice, and Judicial Assessor, and to magistrates and com- 
mandants of districts, and all causes and proceedings depend- 
ing before any of these tribunals were transferred to the 
Supreme Court. It was provided that the common law, the 
doctrines of equity, and also such statute laws as were of 
general applicability, in so far as suitable to the circumstances 
of the Colony, and subject also to any enactments of the 
local legislature, should be in force within the jurisdiction of 
the Court. A saving clause reserved all native laws and 
customs, not repugnant to natural justice, equity, and good 
conscience, and not incompatible with any enactments of the 
local legislature. Such laws and customs were to be deemed 
applicable generally in cases where the parties were natives 
of the Protected Territories, and particularly in cases relating 
to marriage, and to the tenure and transfer of real and 
personal property, and to inheritance and testamentary dis- 
positions. Native laws and customs were also to apply in 
cases between natives and Europeans, where it appeared that 
substantial justice would not be done by strict adherence to 
English law, but no person could claim the benefit of any 
native law or custom if it appeared either by express compact 
or from the nature of the transaction that a person of full 
age, and under no disability, had agreed that his obligations 
in connection with the transaction should be regulated 
exclusively by English law. 

In so large an extent of territory as was being dealt with, 
in which the population was not only grouped at certain 
centres, but also spread in small villages and hamlets over a 
wide area, and where the means of travelling were element- 
ary, the economising of judicial strength and the convenient 
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arrangement of the sittings of the Court were considerations 
of much importance. The Colony with its adjacent Protec- 
torate was divided into provinces, the limits of each province 
being marked out by certain natural and geographical 
features, and each province was divided into districts. To 
each province was assigned by the Governor a Puisne Judge, 
who constituted a Divisional Court of the Supreme Court, 
and could exercise all or any of the jurisdictions vested in 
the Court: if necessary, more than one Divisional Court 
could sit concurrently in the same province. The Puisne 
Judges were required to reside in the provinces to which 
they were attached. The Chief Justice resided wherever his 
presence was most useful for the time being, and was qualified 
by his office, without any assignment by the governor, to 
sit as a Divisional Court in any province; and he had dis- 
cretionary power to transfer cases from any Court to any 
other Court for convenience of hearing or other reason. 
The full Court, constituted of at least two, but generally 
of three judges, of whom the Chief Justice was sine quo non, 
unless in case of the office being vacant, was intended to be, 
and in practice was, a Court of Appeal. Appeal lay, as of 
right, subject to certain prescribed conditions, from all final 
judgments of the Divisional Courts, where the value of the 
claim exceeded fifty pounds, and from Interlocutory orders 
by leave of the judge making the order. Any Divisional 
Court might refer to the full Court any question of law aris- 
ing on the trial of any cause either civil or criminal. 

As regards procedure and practice, the principle had in 
view was that these should be regulated by Rules and Orders 
of Court made by the Chief Justice and Judges, so as to 
afford the utmost facility for adopting and giving effect from 
time to time to the teachings of experience as appearing in 
the actual working of the Court; but as there was a large 
store of experiences acquired in the superseded Courts which 
it was very inexpedient should be lost, these were digested in 
the form of two schedules forming part of the Ordinance. 
One contained some Rules applicable in common to criminal 














36 THE JURIDICAL REVIEW. 


and civil procedure, the other to civil procedure only. The 
Rules constituted a Code of Procedure regulating actions 
from their commencement up to final judgment and execu- 
tion. They also included ancillary procedure for Interdicts, 
Mandamus, &c., and special procedure as to Foreign Attach- 
ments, Arbitration, and Probate of Wills, and Administration. 
There were also provisions as to the admission of Counsel 
and Solicitors, the conditions of their practice, and other 
incidental matters. In matters which might be found to be 
unprovided for by any enactment, the practice was to be 
similar to that used formerly before the Judicial Assessor. 
In criminal matters the procedure was principally regulated 
by an Ordinance which became law simultaneously with the 
Ordinance constituting the Supreme Court. 

As a further means of bringing justice, as far as_ possible, 
to the doors of the population, there were Commissioners of 
the Court in each district. The powers of these commis- 
sioners were delegated from the Court, and could be enlarged 
or restricted from time to time. The scope of the jurisdic- 
tion most usually conferred, however, was in civil matters of 
the like kind generally as that of County Court judges in 
England, and in criminal matters similar to that of Stipendi- 
ary magistrates. Any commissioner might report cases to 
the judge of the Province in which his district was situated, 
and the judge might either dispose of the case, or send it 
back to the commissioner with such directions as he con- 
sidered requisite. Appeal lay from the commissioner to the 
judge of the Province. The commissioners were also invested 
with certain ministerial functions, intended for facilitating 
the business of the Court—e.g., they could issue writs for the 
commencement of actions, administer oaths and take deposi- 
tions, receive production of books and documents. They 
were empowered also to do any special duty prescribed by 
any order of the Court. 

The Criminal Procedure Ordinance, already referred to, 
like the Rules of Civil Procedure, was framed upon the prin- 
ciple of condensing into a Code, divested of all needless 
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verbiage, all matters of procedure occurring in the investiga- 
tion and trial, both summary and upov indictment, and in 
judgments in respect of crimes and offences, including provi- 
sions as te the qualifications of jurors and the proceedings at 
Coroner’s inquests. In addition to the usual provisions 
respecting confessions and admissions, there were special 
clauses relating to the interrogation of accused persons by 
the Court. This provision was intended rather as a means of 
facilitating the defence of those who might happen to be 
innocent, than for aiding in convictions, and it was peculiarly 
needed from the circumstance that the defence was seldom 
materially helped by counsel. 

To write further as to these Ordinances, or as to Ordi- 
nances that were afterwards enacted, for the regulation of 
Customs and Tariff laws, of Police and Prisons, sanitary 
improvements, and other matters of local requirement, would 
lead me into a mass of details unsuitable for these pages. 
The framing of these initial laws devolved largely upon myself, 
as the Crown law officer for the new Colony during its period 
of organisation—a post to which I had the honour of being 
specially appointed. It involved a good deal of rather hard 
work, and some anxiety, but it led to excursions far outside 
the ordinary routine of legal business, and was full of interest. 
I remained some years at the Gold Coast before I was trans- 
ferred to a fresh field of service in British Guiana, and 
although it would be presumptuous in me to imagine that 
the new laws, as framed in the first instance, were free from 
defects, I had the satisfaction of knowing, when I left, that 
they were workable measures, and were answering the 
purposes for which they were intended. 





D. P. CHALMERS. 
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ARRESTED DEVELOPMENT AND RESPONSIBILITY. 


HE development of the human brain from birth, until it 
attains full maturity, is not a study that interests 
physiologists only. It most practically concerns every 
parent and every teacher, while to the physician and psycho- 
logist it is deeply important. It cannot be left out of 
account by the jurist; for, on the process of the normal and 
regular development of the nervous tissues of which the 
brain is composed, depends the accountability to law, and 
the amenability to punishment, of the youthful citizen. 
When it is arrested at an early period of life, and to a serious 
degree, we have idiocy resulting, implying utter mental 
incapacity to enjoy civil rights, to enter into contracts, or to 
undergo any kind of punishment for crime. When the 
degree of arrestment is less marked, so that the mental and 
moral faculties are only stunted, we are face to face with 
very difficult questions indeed, where law and medicine can 
meet and aid each other. The amount of brain arrest and 
mental impairment must be ascertained by the doctor accus- 
tomed to investigate such matters; and the lawyer must 
decide whether this constitutes civil incapacity or irresponsi- 
bility for crime, and whether the property of the subject of 
this mental impairment must be protected and administered 
by a tutor or curator acting under the authority of a Court 
of law. We commonly say that those results follow 
“mental” deficiency, but it is more philosophical to go to 
the real cause, which is cerebral primarily. The doctor is 
well aware, from his studies and experience, that Nature 
draws no hard and fast lines in such matters. She exhibits 
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an insensible gradation from the brain of the lowest idiot up 
to that of the man of genius. There is no possible test for 
legal capacity or incapacity applicable, like a chemical 
reagent, with certainty in every case. It may even depend 
on the man’s circumstances and condition as much as on his 
strength of brain, whether he is pronounced civilly capable or 
incapable. I have known a weak-minded man make eight 
saillings a-week by going errands, spend it most prudently, 
and lay up some of it for a rainy day, who could not count a 
hundred or be taught to write his name, and who, if he 
had possessed a large property, would probably have been 
fleeced or only saved from this by the appointment of a cura- 
tor bons. His civil rights were never questioned, merely 
because he was poor. He could possibly have married. His 
personal liberty was unrestrained, and this added immensely 
to his happiness in life. He would have had the privilege of 
being hanged perhaps, if he had murdered a prominent 
citizen, or a woman in a sexual frenzy, the newspapers 
describing it as done “under circumstances of special 
atrocity,” because it was motiveless; this, of course, greatly 
exciting the public indignation, and prejudicing judge and 
jury against any medical or merciful view of the case. The 
possession of £1000 a-year would, in fact, have given him a 
curator and many personal restrictions, and deprived him of 
civil capacity, a wife, and any chance of the gallows. 

Though we cannot expect ever to know enough of mental 
and brain development to be able to put our finger on the 
time when civil capacity and responsibility in a normal youth 
begin, or to demonstrate the precise degree and kind of 
arrestment that is to condemn him to be a human cipher for 
life, yet, beyond any doubt, a close study of brain develop- 
ment, with a careful psychological analysis and comparison of 
different cases, does throw much light on the matter, and 
enables us better to perform the very important duty of giving 
advice or evidence in any given case. ‘The interest and 
practical importance of this study is now admitted on all 
hands. Charles Darwin studied one of his babies day by 
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day, putting down the very day that each mental faculty 
first displayed itself, and so laid the foundation of what is 
now a most promising field of study in psychology, about 
which many treatises have been written. No father, mother, 
or teacher but would be the better of reading Preyer’s 
fascinating book on child development. 

Complementary to these studies in normal developmental 
psychology are the studies of the writers on idiocy and 
imbecility and developmental diseases and defects, who lock 
on the question from the pathological side. The abnormal— 
the pathological—is now fully recognised in biology to be 
merely exaggerated, or retarded, or perverted normal action : 
the two—health and disease—are not diverse and opposed, 
but governed by the same laws of life and growth. Disease 
is only slackened or exaggerated health. 

In the normal development of the brain there is a certain 
law of sequence which governs the first appearance of every 
bodily tissue, function, and mental faculty, and the relation- 
ship of each to all the others. Some tissues and functions 
are perfected before birth, such as the red corpuscles of the 
blood, and the heart muscle.(a) Some come to perfection 
quickly after birth, such as sight and hearing. Some are 
extremely slow in development and maturation, such as the 
grey substance of the brain—the vehicle of mind—which does 
not arrive at perfection till full manhood is reached about 
twenty-five. It is, in fact, the final crown of the then com- 
pleted organism. It is only then, too, that full reproductive 
capacity and fecundity are attained. Before that, the capacity, 
though present, is limited, and there is but little doubt that 
the progeny before that era is apt to be less strong on the 
whole than after; just as it is less strong towards the end 
of the reproductive period, when fecundity is failing. When 
development is closely studied, it is seen that bulk and 
weight of tissue and organ—that is, mere growth, precedes, 








(a) For the medical views on this question, see the author’s “ Neuroses of 
Development.” 
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often for some time, perfect function. The human brain has 
attained 90 per cent. of its full bulk and weight at 7 years 
of age; after 14 it gains very little; and after 17 none at 
all. But iooking to its functions apart from its mere bulk, 
while its governing power over the nutrition of the body is 
perfect at 7, its governing power over the finer co-ordination 
of the muscles is still very imperfect at that age, and its 
mental functions are then merely nascent. Even at 17 how 
erude and poor is the mental power compared to 25! It 
takes 8 years, therefore, to acquire perfect function after its 
full bulk has been grown. This, we know, means that at the 
latter age each brain cell and each group of cells are more 
perfect in working and better co-ordinated and connected 
with each other. Taking the organs lower than the brain, it 
is no doubt owing to the tissues of the child being unde- 
veloped, and therefore not sufficiently resistive to natural 
enemies, that the ringworm spores are able to find a lodgment 
in its skin, and the scarlet fever bacilli in its blood, so much 
more readily than in the adult. It is also owing in all pro- 
bability to the unresistiveness of the not yet fully developed 
lung tissues of the adolescent, that they are not able to fight 
off the tubercle bacilli, and so consumption is far more com- 
mon at that age than in after life. As a matter of fact, there 
are diseases peculiar to each stage of development. There 
are intra uterine complaints largely owing to arrested develop- 
ment of tissues or organs at that period, such as harelip, 
cleft palate, and some forms of idiocy. Then come the 
special child complaints before seven, while the brain is 
growing in bulk, of rickets, convulsions, water in the head, 
and fifty other ailments. After that come the special com- 
plaints of the period just before and after puberty, such as 
St. Vitus dance, asthma, epilepsy, and many others. During 
the last period of development, just before full manhood and 
womanhood is reached, come hysteria, consumption, the 
sexual perversions, the unhealthy religious emotionalisms, 
dipsomania, and the special “ adolescent insanity ” of the era 
from 15 to 25. 














THE JURIDICAL REVIEW, 
The whole process of bodily and mental development. is 
one of due order and sequence. Each bodily organ and each 
mental faculty has its fixed period of first appearance, and 
its fixed rate of growth and perfecting. If the heredity of 
all families were sound, the eras of beginning development 
and the ending of the process would be nearly the same in 
each individual. There would be no postponement of 
appearance of any function, no irregularities in the rate of 
growth, and no arrestments of development midway between 
outset and finish. There would be no dwarfs, no giants, no 
hunchbacks, and no malformed specimens of mankind. But 
as things are, such arrested or perverted bodily developments 
are very common indeed. We all know that it is almost the 
exception for every stage of development of every organ and 
function to run its course in a perfectly normal way in every 
individual, and for each function to attain a physiological, 
mental, and moral ideal. Hach stage has its own beauties 
when development is proceeding rightly, and its own 
deformities when the reverse is taking place. There are, of 
course, variations that are physiological, that is, compatible 
with life, health, civil capacity, and social function; and 
there are those that are clearly pathological and incompat- 
ible with these, but there is no fixed line between the two. 

In this article I have to do chiefly with mental arrest- 
ments, especially those of an irregular kind and the more 
subtile varieties, where one or two faculties stop short at a 
low stage for a time or always, while others go on developing 
normally. I have referred thus to the general question of 
development, because it would be entirely unscientific and 
unphilosophical to take such mental or moral deficiencies as 
are seen to occur during the process of development, and 
regard them from the purely mental and moral point of 
view, apart from the general development of the brain and 
organism, and the general laws that govern it. A certain 
patient of mine in the asylum is an idiot, through the 
bones of his skull having solidified too soon, so stopping the 
growth of the brain within it; another has his right thumb 
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quite small like that of a baby; another though full-sized 
and sweet-looking, very musical and very affectionate, yet 
could never be taught to read; another has no control over 
his sexual desires; another has impulses to kill which he 
cannot at times control; and another has tendencies to set 
things on fire which she cannot resist. To say that all these 
are related to each other, and examples of irregularly 
arrested development of different parts of the brain, 
may seem a fanciful analogy. Yet this is scientifically 
true, and no one of those cases could be understood 
without reference to the others. The bodily and the 
mental are so absolutely “mixed up,” that it is no false 
analogy to say that my small-thumbed patient and my 
potential murderer are different examples of the same 
pathological process. Usually bodily arrestments and abnor- 
malities of movement, of head, face, or eyes, go along with 
and are a necessary accompaniment of congenital mental 
and moral weaknesses and perversions. Though this is 
not an absolute rule, we usually find an idiot devoid of 
intelligence of eye and beauty of face as well as of grace of 
movement and symmetry of form: and the more minutely 
his body is examined the more departures from the physio- 
logical ideal are discovered. Even when the arrestment of 
mental development is not complete, and we have one-sided 
beings, weak in reasoning but with prodigious memories, 
very musical but unable to count 100, sharp at school but 
devoid of all moral feelings, ve find bodily accompaniments 
| when they are carefully look for, such as misshapen heads 
or ears, ill-formed limbs, «formed palates, and defective 
eyesight, squint or uncouth movements. Humanity has, by 
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a rude process of diagnosis, for thousands of years been 
prejudiced against the moral qualities of dwarfs, hunchbacks, 
and very ugly men and women. I have now seen and 
examined many hundreds of ungovernable, impracticable, 
unteachable, vicious, stupid, and peculiar boys and girls of 
all ages from four to twenty, and I have met with very few 
indeed where I could not detect correlated bodily peculiarities. 
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But there are a few cases where nature has lied and cheated, 
as it were, by producing beautiful, sweet-looking faces and 
well-formed bodies in conjunction with non-developed or 
perverse minds—that is, she has conjoined a good body 
and a bad mind. I have now in the asylum a girl of seven- 
teen, who, when she first came there, was a charming-looking 
brunette with wavy locks, an intelligent expression of eye, a 
coquettish manner, and pretty feminine ways, and until you 
examined her palate and found it to be deformed there 
seemed not a trace of bodily arrestment or deformity. Yet 
she could not answer intelligently the simplest question, 
could not do the most common work, and was incapable of 
being taught to read or write. The only mental quality she 
had in any sort of average degree was music. She was 
totally irresponsible morally and legally. Yet, alas! I have 
seen many young women with such looks, and minds 
very little higher, contracting marriage, and becoming the 
mothers of a race of fools, idiots, lunatics, and cripples. 
Nature is responsible for much evil and suffering in the 
future when she thus provides a perfect outer apparatus for 
expressing mind, and especially when she bestows fine sexual 
characters, but with the real vehicle of mind in the brain 
deficient. On the other hand, there are many exceptional 
cases of good intelligence and fine moral qualities in arrested 
and ugly bodies. Still, the general rule is not seriously 
affected by these exceptions on either side. No one can look 
at the inmates of a prison without at once seeing that they 
are mostly unattractive, even from the bodily point of view, 
and are poor specimens of humanity al] round. I specially 
examined the 206 prisoners—mostly “short sentence” 
criminals—in the Calton prison on the 29th October, 1890, 
and only 22 per cent. of them had “typical” palates, 
while 35 per cent. had “deformed” palates, against 40°5 
per cent. of typical palates and 19 per cent. of deformed 
palates in the general population. The importance of this 
consists in the fact that the upper palate bone is closely 
dependent for its proper development on the normal develop- 
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ment of the anterior or more mental part of the brain which 
lies immediately above it. There was scarcely an attractive 
or pleasant-looking man or woman among all these prisoners. 

Let us now specially look to the medico-legal and social 
aspects of unrelational and arrested brain and mental develop- 
unrelational”” [ mean that the normal 


“ce 


ment. by the term 
relation of one faculty to another is departed from in 
development ; sometimes by precocity of faculty, sometimes 
by arrestment. ‘To constitute moral or legal responsibility, 
we must have developed in the brain co-ordinately and with 
a certain relation to each other—(1) a certain amount of 
intelligence and judging power ; (2) a certain development 


‘ 


of what can only be described as the “social instincts ;” 
(3) some ethical sense, and with that a certain power of 
control over conduct. The absence or marked deficiency of 
any one of these, even though the other two may be present 
in normal amount at any given age of development, will 
diminish or abrogate moral or legal responsibility. 1 once 
saw in consultation a boy of ten who was exceptionally 
intelligent for his age, had got on well with his book eduea- 
tion, and could have passed any sort of examination equal to 
an average boy of that age. But he seemed to be almost as 
devoid of any social or even simple gregarious instincts as 
the baby of a month old or an idiot. He did not crave or 
even care for the society of other boys or girls or grown 
i people. He had no “ instinct of altruism” at all. The idea 
that other boys had rights that he must respect, or that he 
had duties to his parents and sisters could not be got into 





his mind by teaching, by example, or by punishment. When 
let alone he did fairly well, but there was evidently in his 
mind an incohate idea that the world was his enemy, being 
in that respect like the non-gregarious wild animal, and he 
behaved accordingly. He had no sense of meum and tuum 
at all. He took what he fancied, he destroyed what he did 
not like, he schemed to annoy and hurt others who were in 
his way, he had not and could not be made to have a sense 
of social fitness, or of decency of conduct before ladies or 
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children. When annoyed by the persistent presence of 
others he would try to set their clothes on fire, to throw 
large stones or pieces of furniture at them, and it was a mere 
accident that he did not murder a very nice girl of his own 
age on one occasion because she would try and play with 
him. From my study of the case and of the heredity, I was 
just as sure that he was as irresponsible at ten as he had 
been at one year old, and this through arrested development 
of those necessary social instincts that tie all humankind 
together in societies or families. In time, as he developed 
further, this boy acquired some degree of social instinct, and 
with it some sense of responsibility. 

Take another and a different case. I saw a boy of fifteen 
with just a suggestion of one-sided paralysis of one arm 
which he had had from infancy. The growth of his left arm 
had been partially arrested too, so that the fingers were 
smaller, and the whole limb less in bulk than the right. He 
was an exceedingly social boy and a favourite. He looked 
bright and intelligent, and in the merely automatic and con- 
ventional conversation with which the examination began, 
he showed no lack of mind. He had read a good deal, and 
could talk fairly well about what he had read. But it was 
soon apparent that there was something wanting in his 
mental constitution. He was somewhat facile, and there was 
an indescribable lack of originating energy of mind in simple 
but necessary matters. Yet, I think, in intelligence he would 
have been counted sane by the ‘‘average man of common- 
sense.” His history was that he had been a bit backward at 
school, and there had been a tendency among the boys there 
to make a butt of him. His writing was very boyish. He 
had been taught to smoke, and this had completely taken pos- 
session of him, so that he had begun to steal money from his 
parents and sisters, at first to buy tobacco with, and then with 
no object at all. He stole in a most stupid, irrational way. 
Then he began to steal from shops, and at last committed a 
theft of a very serious kind. I was satisfied that his brain 
had been arrested in growth, one side of it being less than 
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the other in bulk, and that his intellectual power had been 
correspondingly stopped in its growth. He assented at once 
to the proposition that he had done wrong, and to every 
other moral axiom [ put to him. but his intelligence was 
just weakened enough to prevent him from having the proper 
realisation of the consequences of his acts, and I concluded 
that he could not be held responsible morally or legally. 
The result proved this to be true, for he never could earn 
his livelihood, and never became an independent member of 
society. When he came into a little money, a curator had to 
be appointed, which he did not resent, and he lived happily 
under the care of a clergyman in the country, still stealing 
when he had the chance. 

I met with another pathological thief, similar in almost 
all respects, except that he had no paralysis, a very big tongue 
scored over with fissures, a flattened occiput, and obliquely 
set “ Mongolian” eyes. He was, in fact, an example in a 
very slight degree of a form of imbecility which is called 
“Kalmuk idiocy.” Both of these lads would certainly have 
been sent to prison for their thefts had they been poor; as 
it was, their larcenies were hushed up and never came before 
the police. 

The following is one example out of very many I have 
seen of an instinct being developed at an abnormally early 
period, before there had arisen judgment to understand its 
nature and consequences, or inhibitory power over conduct. 
It was that of a little girl of ten, who, since she was six years 
of age, had evinced strong sexual desires, masturbating con- 
tinually and openly, and trying to get her little brothers to 
excite her sexually. She seemed a quick, bright child, and 
could be taught the ordinary elements of schooling. I en- 
quired most carefully into the case, and was satisfied that she 
was irresponsible. Such cases are lamentably common, and 
extraordinary demoralisation is sometimes caused in families 
of children from the existence of such a precocious develop- 
ment of the sexual desire. 

I am satisfied that a careful study of the cases of those 
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youths, who, from the ages of sixteen to twenty-five, show 
absolutely no restraining power over sexual tendencies or 
drinking, who rush off to sea and do “ mad” acts of rashness 
endangering their lives unnecessarily, or who squander money 
insanely, would show that some of them could not be held 
responsible for such acts in any proper sense, because the 
controlling faculties of the brain had not been developed in 
them. In my investigations into such cases, I have had the 
enormous advantage of knowing their heredity, which is 
usually the key to all of them. Every case I have quoted 
had a tainted neurotic heredity, near relatives having been in 
each case either insane, idiotic, epileptic, dipsomaniac, or 
suffering from serious nervous disease. It is among the 
children of such families chiefly that arrested or unrelational 
developments occur. 

Medical men maintain strongly, and with ever-increasing 
conviction as the facts of brain and mental pathology become 
more clear, that the law must make special provision for the 
skilled examination of such cases when they commit crime, 
and for their disposal in accordance with medical ideas. At 
present such questions come before the Courts in a some- 
what haphazard way. Let us look into the facts of the 
following case which recently occurred. Alan Fergusson, a 
lad of sixteen, with some amount of neurotic heredity, had 
severe meningitis or ‘water on the head” between the ages 
of one and two. This disease very frequently damages and 
arrests the bodily growth and the brain and mental develop- 
ment. He was stunted up till ten. He exhibited many 
mental and bodily peculiarities, was never social, could never 
practise truthfulness, had no sense of gratitude, had bad 
sight, was awkward in movements, and did not “take up” 
the manners and ways of his class. Towards puberty he 
suddenly sprouted up in body growth, so that at sixteen he 
was over six feet. He had a deformed head and a deformed 
palate. He was good at certain kinds of lessons, notably 
applied mechanical science. He was reckoned a “muff” at 
his public school, and always associated with one or two 
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small boys much younger than himself. But he had no vices, 
and was never punished at school. Playing football, which 
he greatly disliked, one day he got a severe fall, and his 
school marks at once went down from 200 to 34. Ten days 
thereafter he announced to a schoolfellow that he was to burn 
the school down, and went three miles with his friend and 
bought matches to do it with. That night he set a class- 
room on fire under his bed-room, and went calmly to bed. 
The fire did great damage, but was put out, everybody being 
oreatly excited except the culprit, who was perfectly cool. In 
a few days he tried again to set the building on fire. He 
confessed that he had done the crime, but evinced no sort of 
shame, no regret, no realisation of the nature of his act. 
He was not put about in the least by being taken before the 
Sheriff, and enjoyed a chat with the policeman about shooting. 
He was carefully examined by Dr. Littlejohn and myself, and 
we found that he had no proper realisation of the quality or 
consequences of his acts of incendiarism ; had never thought 
of the possibility of himself and the other boys being burned 
up; had no sense of guilt in the matter ; did not in the least 
feel the disgrace he had brought on himself and his family ; 
and did not realise in any way the terrible position he had 
brought himself into. We unhesitatingly concluded that his was 
a case of arrested or unequal brain development, his intellect- 
ual power being in certain respects equal to the average ; 
but his moral faculties, his common-sense, and his general 
character, and his power of control, being in the condition of 
a child. We thought that he might yet develop those facul- 
ties in which he was deficient, and stated that, in our opinion, 
imprisonment would be very bad for him, and would tend to 
hinder that education and training and conditioning that 
would help forward his normal development. But to have 
pleaded “ not guilty,” and to have successfully led the medi- 
eal evidence in proof of irresponsibility, would have risked 
his being sent to the lunatic department of Perth prison 
“during Her Majesty’s pleasure.” Therefore, it was thought 
the most prudent course, in the present state of the law, to 
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plead “ guilty.” By leave of the judge the medical evidence 
was led in mitigation of sentence. It was uncontradicted. 
The Solicitor-General and the judge both looked out for a 
precedent, and found a ease which they both thought was 
analogous, that of a man who got a year’s imprisonment for 
a somewhat similar act of incendiarism; this was the sen- 
tence passed on Fergusson. I knew that case very well, 
because I examined the panel in the Edinburgh prison 
on two occasions. I am quite incompetent to speak as to 
the case being a precedent from a legal point of view ; but, 
from a medical point of view, I unhesitatingly say that the 
two cases were very different indeed. 

No doubt, society must be protected from incendiarism 
and other crimes, and the Court must at present administer 
the existing law; but it is open to grave doubt whether the 
present legal procedure is the best fitted for its purpose. It 
seems as if ordinary imprisonment for a year, in such a case, 
was either an inadequate sentence, or an inefficient mode of 
protecting society. It seemed an illogical thing to cut down 
the sentence from five years to one in prison because the boy 
seemed weak mentally, thus letting him out before his full 
bodily and mental development is completed, to do, perhaps, 
the same acts again. I think the general verdict of the 
public, in regard to the case, is well expressed by the British 
Medical Journal, of 22nd December :—‘‘ The case was one 
in which a still more merciful sentence would have been 
appropriate.” But the present law does not seem to recog- 
nise and deal with the real necessities of such a case. As to 
the best thing to be done with such cases, in the public 
interest and their own, special schools in suitable localities, 
with statutory powers over the boys given to the masters, 
seem to be necessary. 

Schoolmasters and school doctors are gradually finding 
out that there are comparatively large numbers of children in 
our great Board schools who are “ backward,” and unteach- 
able by the ordinary methods ; who cannot be brought under 
discipline by any means at their disposal, persuasive, moral, 
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or punitive; in whom corporal punishment produces merely a 
condition of stupor, and who are a danger to society as they 
erow up, from their want of self-protective, moral, and inhibi- 
tory qualities. Dr. Warner, in a most careful and exhaustive 
examination into the bodily condition of many thousands of 
these children in the London Board schools, finds nervous 
defects, arrested developments of the limbs and body, defects 
in the organs of sense, abnormal modes of movement and 
bodily asymmetries coincident with these mental defects. So 
evident are the facts, that the London School Board is setting 
up special schools for such “backward” children, where special 
modes of teaching, training, and management, and special 
modes of punishment or rewards are to be adopted, suitable 
to their brain conditions. The London School Board, after 
the facts have been demonstrated to them, are to set up a 
school system to fit the facts. Why should our system of 
jurisprudence be behind our educational system in dealing 
with such problems? There can be no doubt that if such 
imperfect specimens of humanity are not conditioned suitably, 
they largely swell the ranks of the prostitutes, small crimi- 
nals, vagrants, and paupers; many of them ending in techni- 
cal insanity and the county asylum. Medical men have 
constantly to prescribe conditions suitable for such arrested 
brains, whereby weak points may be strengthened, and the 
children guarded from evil consequences. 

Some of these arrestments are merely temporary, just as 
speech is sometimes very backward in certain children, but 
comes all right in time. I have known a child who at four 
could not speak a word, but who at seven spoke like other 
children of that age, just as I have known a boy pass 
through a phase of utter lawlessness and _ irresponsi- 
bility from twelve to fifteen, who settled down into a 
quiet, sedate, and responsible human being after that 
age. His inhibitory faculties had in fact been temporarily 
arrested in growth, but their development was merely 
postponed. If nature did not at this time, when sexual 
desires arise, provide for a development of inhibition and 
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moral control, most serious results would certainly result 
to society. 

An outsider, I suppose, must not say anything against 
the lawyer’s strong leaning towards finding and following a 
precedent. But surely that must often simply mean in 
certain cases that it is easier to follow an old and wrong 
course than to devise a legal remedy for offences in regard to 
the nature and cause of which science has shed recent light. 
I cannot but feel that the average lawyer seems a little too apt 
to entertain what looks like a resentful feeling towards new 
facts in science that interfere with his old ideas, and imply 
changes in the law to meet them. This feeling reaches its 
acme, I fear, when the facts relate to the mental functions of 
the human brain, and such disturbances and weaknesses 
thereof as interfere with the free action and responsibility of 
certain human beings. 

One very serious side to the present state of matters is, 
that the men of means who can afford to initiate enquiries 
into the actual brain condition of those accused of crime, 
have the power to bring such facts as I have been describing 
before the Court in mitigation of sentence, while the poor 
have no such opportunity, and, in consequence, may receive 
more severe sentences, and thus injustice may be sometimes 
done. 


T. S. CLovuston. 
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FINHERE has long existed in the mercantile community a 

hankering after arbitration in preference to a resort to 
the constituted legal tribunals, and a great variety of con- 
tracts contain a clause obliging the parties to submit any 
questions arising between them to the decision of arbiters. 
Indeed, it was recently stated by the Zimes: ‘There is 
scarcely a well-recognised form of mercantile contract by 
which the jurisdiction of the Courts is not excluded, so far as 
that is legally possible.” A familiar example of this is the 
usual building contract, and another, which has had special 
interest for the present writer, is the clause usually contained 
in fire insurance policies. In this latter case there is a 
distinction of great importance to the view of the subject 
I propose to suggest. Two kinds of question may arise under 
a fire policy—one relating to the quantum of loss caused 
by a fire, and the other to whether the imsurance company 
is liable at all. The latter may be, eg., a question of 
ownership, of fire raising, of breach of the conditions 
embodied in the policy, or of whether the lability attaches 
to one company or to another. It is obvious that one 
tribunal may be needed for the settlement of such questions, 
while another might be more suitable for estimating merely 
the quantity or the value of the property destroyed. Accord- 
ingly, the usual form of arbitration clause has been held 
effectual to bind the parties to refer any question as to the 
amount of loss, although not those more serious questions 
to which I have alluded. It may be supposed that as the 
obligation to refer at all is introduced into the contract 
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by the company rather than by the insured, it must be 
thought to be specially beneficial to the former; but this 
would be a mistake. No doubt insurance offices, like other 
prudent and experienced people, dislike litigation, and the 
reputation of being litigious might affect their business. 
But on the other hand, if a costly battle had to be fought in 
the Courts of law, the large resources of the company would 
often give it an advantage. The real use of the clause is its 
suggestiveness. An arbiter is at the least not less likely to 
favour a claimant as against a wealthy company than a 
Court, or even a jury would be, but the obligation to refer 
suggests to both parties some rapid, easy, and non-litigious 
settlement of any questions that arise between them. 

The law of Scotland has hitherto been somewhat hostile 
to arbitration. At least, it has done what it could to dis- 
courage obligations to refer disputes to an arbiter. The Courts 
have decided against the validity of such obligations where 
the referee is not named, or where he is only described 
by an official title. There has been a strong feeling that 
these legal obstacles to arbitration should be removed. Lord 
Watson, than whom there could be no more trustworthy 
guide on this subject, introduced a bill into the House of 
Lords to amend the law as hitherto interpreted. This bill 
was highly approved of by some of the legal bodies in Scot- 
land, and was passed into law on 3rd July, 1894 (57 & 58 
Vict. c. 13). The Act provides that agreements to refer 
shall not be invalid by reason of the arbiter not being 
named, or of his being to be named by some third party, 
or of his being a person described thereby as the holder 
of an office; and in case of the difficulty arising that one 
of the parties having bound himself to name a referee fails 
to do so, or that two referees differ in opinion, and fail to 
appoint an oversman, the bill gives power to the Court—a 
Sheriff having jurisdiction, or a Lord Ordinary—to make 
the necessary appointment. 

There are undoubtedly many circumstances in which some 
sort of arbitration will on the whole suit men best; as, for 
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example, where the matter in dispute can be laid before some 
competent person shortly, and perhaps, viva voce, by the 
parties themselves, and an immediate decision can be ob- 
tained ; where no elaborate proof is needed ; where technical 
knowledge on the part of the judge will supersede the 
necessity of a further reference to experts; and especially 
where it is desired on both sides that the decision should be 
founded on substantial justice rather than on strict legal 
principles. J may be excused for mentioning again a 
department of business where I have had some experi- 
ence of arbitration. The Fire Insurance Companies of the 
United Kingdom have a great many transactions with 
one another, and have long had a code of laws to regulate 
them. It was in Scotland that such a code was first in use 
by the local offices, and it became the basis of what is now 
employed by all British companies. Its existence, however, 
does not prevent many differences of view arising between 
office and office, often involving very large amounts, and 
questions of great complexity. None of these questions, so 
far as I remember, has ever come before the Courts of 
law. <A board of nine arbitrators is appointed yearly, before 
whom all such questions are brought, unless the offices con- 
cerned prefer, as they often do, to select one or more of the 
number to act in place of the whole. The system has worked 
well, but that arises largely from arbiters and litigants being 
experts in the business they are dealing with, and familiar 
with its ever varying phases and many technicalities. 

But most persons who have had experience of arbitration 
on any large scale, where there have been no organised ciles 
to appeal to, where referees have been chosen with little 
regard to their judicial qualifications, and where perhaps 
there has been proof to be led without much attention to the 
laws of evidence, have come to the conclusion that this is one 
of the most unsatisfactory methods of obtaining a decision on 
a disputed point. The difficulties of agreeing upon and 
obtaining the services of a competent judge are often con- 
siderable; then there are the delays and the consequent 














56 THE JURIDICAL REVIEW. 


expense arising out of the failure to secure continuous 
procedure. There is a tendency among mercantile men 
selected as referees to compromise a dispute rather than to 
decide it on principle, as for example to take the familiar step 
of “halving the difference,” a result seldom appreciated by 
either party. The uncertainties of the law are proverbial, 
but these are greatly increased when it is administered by 
irresponsible arbiters with little or no experience of judicial 
functions, and with no precedents to assist them. And when 
the decision is come to, the intervention of a Court may still 
be required before it can be enforced, giving occasion perhaps 
for fresh disputes as to the regularity of the proceedings. 
But even if arbitrations were more satisfactory, it could 
scarcely be complimentary to our judicial system that there 
should exist any substantial desire to avoid its tribunals, and 
to resort to amateur judges; and we are not surprised to 
find agreements to refer described as ‘obnoxious to the 
charge of invading the jurisdiction of Her Majesty’s Courts.” 
No doubt, persons who have thought little on these subjects 
are apt to complain, if they fail to secure different kinds 
of benefit which are really incompatible with each other. 
Any complete judicial system must be guarded by rules 
and forms, and must administer a more or less elaborate 
code of laws; and a nation cannot enjoy the advantage 
of legal institutions which protect them against the dangers 
of ignorance or partiality or venality on the part of judges, 
without there being im some cases reason to regret the 
rigidity of the modes of procedure, and occasional failure 
to meet the equities of exceptional circumstances. No 
country, we believe, can boast of a better judicial system, 
administered with more capacity and purity of intention, 
than we possess in Scotland ; and much has been done within 
living memory, and at the instance of the legal profession 
itself, to simplify and cheapen procedure, and facilitate the 
administration of justice. Nevertheless there still subsists 
among members of the general community, here as well as 
in England, a not unnatural desire to refer their disputes 
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to outside arbitration, even when they concern matters of 
considerable importance, and questions which the ordinary 
tribunals are really best qualified to deal with. 

In a vrevious number of this Review—Vol. V. p. 76— 
an account was given of the institution of the London 
Chamber of Arbitration promoted by the Corporation of 
London and by the London Chamber of Commerce. This 
new Court of Justice, for it is nothing else, has been in 
operation for about two years. One of its objects is to 
provide a choice of arbitrators competent to decide on every 
subject under the sun, and I have now before me a list of 
these arbiters nominated by the important bodies just men- 
tioned, and willing to act, when called upon with the 
formalities prescribed by the rules. The list comprises 
nearly two thousand names, including some Peers and 
Members of Parliament, and many persons well known in 
the mercantile world. The variety of qualifications possessed 
by these gentlemen is very considerable, and some of the 
names appear oftener than once. Besides fifty-two under 
the head of “ general,” eighty-five Accountants, and a modest 
contingent of twenty-one belonging to the legal profession, 
we have separate lists under the heads of Advertising, Africa, 
Analysts, Asphalte, and so on down to Wine and Spirit, 
Wood Pulp, and Wool, ninety-four separate subjects, many 
of them sub-divided. Ninety-seven gentlemen undertake 
“Shipping and Alhed,” besides forty-five who go in for 
Marine Insurance. Nine will decide questions about soap, 
although this subject may also be dealt with, perhaps, under 
the head of Advertising. A quiet breakfast-table may be 
secured with the help of thirty-two arbiters about Tea, 
thirteen about Coffee, and thirty about Sugar: while it takes 
fifty-seven to deal with Wine and Spirit, but no more than 
two to dispose of questions about Malt. 

The enquiries I have made about the success of this 
Institution have been succinctly responded to in the words, 
“a dead failure.” It appears that in the two years of its 
existence it has dealt with forty cases, and at the date of my 
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enquiry it had not a single case on hand. The reason which 
its promoters assign for this is that it has not become 
sufficiently known, but a Court that has two thousand 
judges scarcely needs greater publicity. The non-success of 
this London establishment has not prevented the recent 
formation of a similar one in birmingham, and already it 
offers the services of 181 arbiters, whose names _ have 
been suggested by various public bodies. It has adopted 
the London Chamber’s rules, modified to suit local cir- 
cumstances, and it puts forward a lower scale of charges. 
In both cases, however, any saving of expense to be attained 
by resorting to these new Courts will chiefly depend on a 
litigant being his own lawyer, which may or may not give 
him, according to the proverb, a fool for a client. 

It may be that the people of this country are becoming 
less litigious, or that they cannot afford the luxury of 
litigation, or that they have fewer transactions to fight 
about, but both in England and in Scotland there appears to 
be a falling off in the number of cases of any importance 
coming before the ordinary Courts, and so far as London is 
concerned this evidently does not arise from the successful 
rivalry of the Chamber of Arbitration. We are told, how- 
ever, by persons likely to know, that there has been no 
falling off in the number of private references. Two con- 
clusions may be arrived at: that the public do want some 
method of having their disputes settled other than by the 
ordinary procedure of the Courts of law, and that a Chamber 
of Arbitration does not meet this want. The truth is that 
such a Chamber is neither one thing nor another. It has not 
the simplicity and supposed cheapness of private arbitration, 
and it does not command public confidence as the Courts of 
Law do. 

In considering the subjects about which disputes arise 
between men, leading to the desire for a comparatively 
simple tribunal, an important fact is often lost sight of. 
The subject may be of a technical kind, and then it is 
assumed that it will be best understood and decided on by 
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some person engaged in the same sort of business as the 
litigants. Hence the variety of special and _ technical 
knowledge which the London Chamber of Arbitration 
places at the service of its customers. No doubt it often 
happens that little more is needed in a referee than such 
knowledge, as where the question might be whether goods 
supplied or work done was in conformity with conditions 
previously agreed upon. Even for the right decision of 
such a question it is very desirable that a referee should 
have some judicial faculty, as well as a special acquaint- 
ance with the subject, and these do not always go 
together. But a great many questions, even when they 
deal with technicalities, have vital elements in them beyond 
these. 

We venture to give one or two illustrations. An Actuary 
is often asked some such questions as this: What is the 
present value of an annuity of so much on the life of a man 
of such an age? Or the question may involve two or more 
lives, and various complications. Obviously such a question 
cannot be answered except by reference to an actuary, but it 
may be far from being simply a matter of calculation ; and, 
indeed, before any answer could be given the actuary would 
have to ask what was the object of the enquiry, whether it 
was to ascertain the sum that it would cost to purchase such 
an annuity, or the price that could be got for it if it were 
desired to sell it, or what would be a fair value to assign to 
it in a friendly arrangement between the persons interested. 
It might be asked also if questions of health were to be enter- 
tained. Now, if instead of being an adviser in such a case 
the actuary were to be an arbiter, and had to decide in a 
given state of circumstances what principle ought to be 
adopted in fixing the value, it is plain that he would need 
other faculties than merely those that would serve to make 
a calculation. The writer has often had occasion to consider 
such questions on behalf of heirs of entail, sometimes only as 
an adviser, sometimes as a referee, and many interesting 
points have had to be considered and decided on, especially 
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before the Courts of Law had on appeal determined how some 
of these questions were to be solved. 

Turning again to Fire Insurance, here are one or two 
examples of cases that have actually arisen. A_ printer’s 
offices were burned and amongst other things the stereotype 
plates of an edition of the “ Waverley Novels” were de- 
stroyed. Thousands of copies had been printed from them 
so that they had well repaid their cost, and borne the brunt of 
it in diminished sharpness. It was claimed, however, that 
the owner was entitled to have the plates replaced at the 
cost of setting up the types and casting new plates. The 
matter was referred to a gentleman who was at once an 
eminent publisher, and a man of high standing in the com- 
munity, and he, not unnaturally perhaps, sustained the full 
claim. In another case which recalls itself, also connected 
with literature, a publisher’s stock had been injured, includ- 
ing hundreds of copies of certain books. Was he entitled 
to have the price of these volumes paid to him as if, but for 
their being burned, he could have sold off the whole edition 
the next day, or would it be reasonable to raise the enquiry 
whether a single copy of some of these books had been sold 
for months past, and whether they had any real commercial 
value? This question was not raised but it might have been, 
and it will be seen that in such cases the technical know- 
ledge required to give the value of a printed book or a stereo- 
type plate is quite a secondary matter compared with the 
broader questions of substantial justice which may have to 
be dealt with. 

If then such questions are to be submitted to arbitration 
the problem is how to secure the best possible tribunal. If 
judicial capacity and technical skill can be found in combina- 
tion, well, but, if not, the conclusion we arrive at is that the 
important point is to secure judicial capacity and to leave the 
arbiter to procure from other sources any technical informa- 
tion which he cannot himself supply. Now beyond question 
we have in our ordinary Courts judges more thoroughly 
qualified on the whole to arbitrate between litigants, what- 
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ever the subject of the dispute may be, than any other men 
likely to be found. As regards modes of procedure it is 
possible of course that still further improvements might be 
made without any material change on the judicial system. 
But one cannot hear of attempts to create rival Courts, or of 
Acts of Parliament being passed to facilitate private arbitra- 
tion, however reasonable in themselves, without apprehend- 
ing, to quote the words of a previous writer in this Review, 
that it arises from “the inability or failure of the ordinary 
Courts to grapple with and supply the growing needs of a 
commercial community.” Many circumstances, indeed, at 
the present time, point to the existence in the mercantile 
world of a dissatisfaction with present judicial arrangements. 
I venture then to offer a suggestion which need not inter- 
fere with ordinary procedure, and which indeed had better 
be kept as distinct from that as possible. To put this 
suggestion in the barest, and possibly the least attractive 
form, it is that we might utilise our Judges, Lords Ordi- 
nary and Sheriffs, as Arbiters. 

One obvious objection to entering as a litigant the Courts 
of law is that the adventurous person does not know when 
he may get out of them; he may be successful before the 
judge to whom he appeals in the first instance, but his 
opponent may carry him from one Court to another at 
a prodigious cost to him of time and money and anxiety ; 
and it is far from uncommon to hear of cases, where the costs 
have come to be of much greater consequence than the original 
subject of dispute. Now, why should not two litigants select 
a judge in whom they both have confidence, and renounce 
judicially and effectually all right of appeal? It is possible 
that they have it in their power to do this at present, but it 
would make a great difference in many respects, if there were 
a recognised system of this nature. It would no doubt throw 
upon the judge a greater responsibility, for a judge will some- 
times make the observation that if he is in error, the error 
will be corrected in the Court of Appeal; so it may be 
confidently reckoned on that he will be all the more anxious 
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not to be in error if he knows that his decision is to be final. 
One advantage to the litigants is that they can select their 
arbiter from the most competent, experienced, and trusted 
class, and may enjoy his services without having to pay him 
for them. 

But a Lord Ordinary or a Sheriff will scarcely fulfil the 
expectations of those who desire arbitration, unless he is 
much more free to deal with the whole matter before him 
than he would be in ordinary circumstances. This freedom 
must of course be given with the special consent, or rather at 
the special desire of both litigants ; and there might be more 
than one scale of freedom distinctly set up. It will probably 
be necessary to give the judge some power of fixing which of 
these is to rule the proceedings. One principle might be 
common to all, that the case may be heard and decided in 
camera. That ordinary Courts should be open to the public, 
except where justice may be defeated or public morals 
offended by publicity, is probably a necessity. But even 
where men have no cause to be ashamed of the dispute they 
are involved in, they may shrink from the publication of 
their private affairs; and as this, no doubt, is sometimes 
one cause of arbitration being preferred, there appears to be 
no reasonable objection to a judge who is acting as an 
arbiter being allowed to proceed with closed doors, as any 
other arbiter would do. 

In the ordinary Courts litigants may appear and plead on 
their own behalf; the same choice would of course be open 
to them in this form of judicial arbitration, but it ought to 
be within the power of either of them to obtain the assist- 
ance of agents and counsel. It will be necessary in every 
case that the claim of the pursuer and the answer of the 
defender be put in writing, to avoid the risk of misunderstand- 
ing as to the point in dispute. The arbiter might have it in 
his power to require the matter to be placed before him with 
clearness and precision; and, if necessary, to insist on 
counsel being employed, especially if the amount at stake 
should warrant the expense. 
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One of the advantages of a tribunal of this kind, as com- 
pared with private arbitrations, would be the power to cite 
witnesses and examine them on oath, and to require, if the 
arbiter approved, the production of documents. The decision, 
when pronounced, would of course have all the effect of 
a decree of an ordinary Court. The principle of res judicata 
would also be applicable. The judge will, of course, be as 
much protected as he would be in any other case from the 
risk, which private arbiters run, of being cited as a defender 
or a witness in any subsequent attempts to set aside his 
decision. No litigant would have reason to complain of this 
or any other regulation which might be thought necessary, 
for it would be only with his own express consent that he 
became subject to such regulations. 

But the most important point on which a greater measure 
of freedom might be conferred on the judge-arbiter, always 
of course with the express consent of both litigants, consists 
in the sort of view which he would be allowed and expected 
to take of the merits of a case. One notion prevailing 
among those who prefer arbitration 1s, that, while an ordinary 
Court will be guided by principles of strict law, an arbiter 
will aim at justice, and that law and justice do not always 
lead to the same result. That in a judicial arbitration both 
law and equity would be considered goes without saying, but 
it might be necessary to make it clear that the equity was 
not the technical equity of legal nomenclature, but something 
much broader. How a principle of this sort would fall to be 
expressed may require some consideration, but the general 
idea to be given effect to is that what is desired is substantial 
justice as between man and man. 

An amateur arbiter will generally act wisely if he assigns 
no reasons for his decision, remembering the warning given, 
if we recollect rightly, by Lord Erskine to a distinguished 
soldier, who, when looking forward to the governorship of a 
West India island, shrank from having to act as the Court of 
Appeal in his province, and was told that if he applied his 
common-sense to the cases before him he would almost 
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certainly come to a right decision, but that if he gave his 
reasons they would generally be wrong. Our judges usually 
give their reasons, and we believe are bound to do so, but 
it might be well to relieve a judicial arbiter from any such 
obligation. 

Why, it may be asked, should judges of the Supreme 
Court, or sheriffs, have these additional duties laid upon them? 
The answer is, that if these duties were really to become 
burdensome, it would indicate that a want was being supplied 
which was very generally felt. It is possible also that if a 
system of judicial arbitration were established, it would be 
found to afford some corresponding relief to the business of 
the ordinary Courts; for litigants who had the option might 
prefer this speedier and more simple method of having their 
contentions decided on. If, on the other hand, it induced 
litigants to appeal to the judges of the land instead of to 
amateur judges of their own selection, it ought not to be 
unsatisfactory to the legal profession to effect some increase 
in the number of cases in which the assistance of professional 
judges is valued and invoked, even if it involved an increase 
in the number of judges required to deal with them. 

An arrangement of the nature contemplated will of course 
require an Act of Parliament, and many details beyond what 
have been here referred to will have to be considered and pro- 
vided for. Among these will be the form of agreement to 
refer to a judicial arbiter, and the form to be used when the 
reference is actually entered upon. Some scale of expenses 
might be set up, perhaps after a little experience of how the 
system works. It is not inconceivable that by an extension 
of Lord Watson’s Act the Court, when applied to for the 
appointment of an arbiter or oversman on the failure of any 
of the parties concerned to name one, might have power to 
remit the dispute to this new form of judicial arbitration, for 
which, by-the-by, some suitable name may have to be found. 

It is possible that the suggestions contained in this paper 
may have been made before; but at the present time, if never 
previously, the plan seems worth consideration, in view of 




















ARBITRATION. 65 


what appear to be the requirements of the public, and as 
likely to confer a benefit on a class of persons who may be 
described as non-litigious disputants, and to increase the 
efficiency and popularity of the judicial machinery of Scot- 
land. 

JoHN M. M‘Canv isu. 


[Although arbitration between employers and employed is not my 
immediate subject, the interest felt in the question may excuse the 
observation that while much may no doubt be done by third parties, 
trusted individuals, or boards of conciliation, to clear away misunder- 
standings and bring about agreement, disputes of this sort are not proper 
objects of arbitration in the sense in which I here deal with it. 
For one thing, the questions at issue do not depend on explicit rights and 
obligations which an arbiter might interpret, but altogether on the will of 
the parties. Another difficulty is that it is practically impossible to 
enforce the decisions of an arbiter. If, for example, the workers at 
a colliery had their wages fixed by arbitration at a rate below what they 
or their leaders chose to accept, the difficulty of compelling them to resume 
work would be insuperable. If, on the other hand, wages were fixed at a 
rate higher than the employer found it convenient to pay, it would be 
impossible to compel him to keep his colliery open, or to forbid him to 
employ other men willing to work for him on his own terms, without 
such an interference with liberty as would seriously affect all industrial 
pursuits. | 


VOL. VII.—NO. 1. F 








66 


THE HISTORICAL AND PHILOSOPHICAL METHODS 
IN JURISPRUDENCE. 


[ is impossible to overestimate the importance of method 

of investigation in any science. Whether deduction 
or induction, synthesis or analysis, philosophical specula- 
tion or historical enquiry is to rule our conception of 
the true means of attaining knowledge in any department ; 
whether these methods of investigation do not exclude 
each other but are complementary; are surely the most 
momentous questions that can arise in relation to juridical 
study. Yet it may well be doubted whether much confusion 
of thought does not exist in the minds of many in regard to 
this matter. 

In many quarters the mere mention of the Philosophy of 
Law only raises a smile. The notion that law involves any- 
thing which cannot be fully explained by historical research 
is scouted as absurd. This derision is not, of course, entirely 
without justification. Jurisprudence has been wounded in 
the house of its friends. Its history is encumbered with the 
wrecks of systems which have aimed at a purely @ priori 
construction of law. The very mastery of the ambiguities 
and countless shades of meaning which lurk under the 
technical terms, made use of by the authors of these 
systems, seems an almost herculean labour. For example, 
take the phrase “the law of nature” or “natural law.” 
Mr. Galbraith Miller has pointed out seven clearly 
distinguishable meanings given to this phrase. The late 
Professor Lorimer distinguished “the law of nature,” in the 
sense in which he himself used the expression from seven 
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other uses which do not completely correspond to those 
which Mr. Miller has enumerated. 

Another objection to the philosophical method of enquiry 
closely allied to the last, and one, indeed, which can never be 
entirely obviated, is to be found in the way in which jurispru- 
dence, according to this method, becomes bound up with phil- 
osophy. The views of such men as Hobbes and Spinoza, for 
example, in regard to jurisprudence were not adopted in 
any haphazard fashion, but were in organic connection with 
their views of human knowledge as a whole, and its origin 
and constitution. The Leviathan of Hobbes in its opening 
chapters unfolds a theory of knowledge which is attained by 
psychological analysis, and this theory of knowledge becomes 
the foundation of the juridical theory which is afterwards 
propounded. The Zractatus Politicus of Spinoza, again, is 
incomprehensible apart from his philosophical system taken 
as a whole. Examples of this kind might be multiplied 
indefinitely, and form another easy explanation of the dis- 
paragement of the philosophical method. The idea that a 
man must master a philosophical system before he can 
understand jurisprudential theory seems to many minds 
preposterous. 

But a third and crowning objection to the philosophical 
method of enquiry in jurisprudence has probably seemed to 
many to be the inherent absurdity of the results attained by 
it. The declaratory theory of jurisprudence—the theory 
that all laws are the expression, though the inadequate 
expression, of a law of nature—seems to them a mere idle 
metaphysical dream. I have no desire to underrate the force 
of this objection, which indeed seems to me unanswerable. 
When one asks, “‘ What is the law of nature?” he is told by 
Professor Lorimer that “the fact of being involves the right 
to be.” In other words, the merely negative principle that 
rights cannot belong to the non-existent is converted into 
i positive principle and made the foundation of an impos- 
ing edifice of legal theory. Professor Lorimer may 
properly be regarded as the last of the jurists of the 
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theological school. The idea of the inseparability of the 
fact of being and the right to be, as due to an arbitrary 
exercise of Creative Will, dominated Lorimer’s mind. In 
his theory, characterised as it is by great brilliance in exposi- 
tion, the conception of the law of nature is purified from all 
the cruder elements which adhere to it in the pages of the 
scholastic and ecclesiastical jurists, but the tendency to fill 
up a logical hiatus by referring things to an exercise of the 
Divine Will is still present, though less apparent. ‘The 
law of nature” has, in Lorimer’s theory, reached a stage at 
which it is ready to vanish away. 

No wonder that men tire of these abstractions and turn 
away from what seems only so much metaphysical jargon, 
to pursue their enquiries as to the nature of law in the 
field of history, despising the philosopher, and calling in 
the aid of the anthropologist and the antiquarian. The 
most easily accessible field in which to pursue such investiga- 
tions is the law of Rome. The history of the early Roman 
law affords the most convenient illustration both of the 
advantages and of the defects of the historical method. As 
everyone knows, the whole life of the ancient Roman house- 
hold has been resuscitated by the jurists of the historical 
school. That which appeared only in faint adumbration in 
the pages of Justinian’s Digest and Institutes has again 
been brought to light. A mighty impetus was given to 
such studies by the discovery of the long-lost Institutes 
of Gaius in the second decade of the present century; and 
now the state of the law in periods long prior to Gaius is 
known with at least tolerable certainty. 

As regards the ancient family organisation, historical 
jurisprudence can point to a time when the paterfamilias 
was practically omnipotent—the other members of the family 
being subordinated to him to such an extent as, according to 
the letter of the law, to be in his hands little better than 
slaves. It can trace the gradual relaxation of this state 
of matters—as regards the children, by the introduction of 





peculium in its several varieties ; and as regards the wife, by 
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the growth of the law of dowry, and by the disuse and eventual 
disappearance of manus. 

As regards the law of property, the case is more compli- 
cated. Critical research can probably do little more than 
throw out ingenious conjectures as to the real meaning of 
the ancient system of land rights, with its triple division of 
land into state lands dedicated to state uses civil and relig- 
ious, state lands occupied by citizens, and private lands. 
The law of land transference is simpler, and, from the time 
of Servius, certain enough ; and the steps by which manci- 
pation, at first a real sale, became only an imaginary one, are 
familiar to all students of Roman law. Equally familiar is 
the introduction by the Publician action (embodying a fiction 
of usucapion) of a remedy for cases in which the proper 
solemnities of conveyance had been neglected, and the thing 
sold was in the possession of a third party against whom an 
interdict was incompetent. 

The law of obligation discloses a similar evolution,—a 
gradual triumph of the spirit of the law over its form. We 
pass, for example, from a time when sale was barter to one 
in which it required to be fortified by a verbal contract,—the 
stipulatio,—to the final stage in which sale became a con- 
sensual contract with ordinary actions springing out of it. 

The historical method of enquiry has thus been productive 
of rich results in the field of Roman law. The above 
examples are selected from countless others, and are chosen, 
not because they are the best in themselves, but rather 
because they are the most convenient with which to illustrate 
what appear to be the limitations of the historical method. 

It may be admitted at the outset that the historical 
method has for its result something more than the conclusion, 
“Such things have been.” It really aims at answering the 
question, “ How have such things been?” To revert to the 
examples already taken from the course of development 
through which Roman law has passed, it can be said that the 
historical method undoubtedly professes to explain the later 
stages of that development ly reference to the earlier. That 
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is to say, the idea of the persona in Roman law can be ex- 
plained as a mere aftergrowth due to the modification of 
ancient semi-barbarism and the progress of civilisation. The 
idea of property (dominium) can be explained as the evolution 
from a time when there was no private property in move- 
ables,—in the sense that there was no real action for their 
recovery. Or again, the growth of this idea can be viewed 
as a triumph of the spirit of the law over its early formalism, 
as we see exemplified in the disappearance of the distinction 
between quiritarian and bonitarian ownership. In the same 
way, the idea of contract can be regarded as explained by 
tracing its history (in the case of sale, for example) from the 
time when sale was barter, to the time when actions on sale 
were actions on formal verbal contract, to the final stage 
when sale was a consensual contract with actions, ex empto 
and ex vendito, springing out of it. 

The historical method thus goes beyond a mere narration 
of facts, and becomes in a certain sense their explanation. 
By analysis it resolves the legal phenomena which are later 
in time into those which are earlier. The question remains, 
Is this explanation adequate or final ? 

The very fact that the Roman jurists themselves felt the 
need for something more than history in building up the 
fabric of jurisprudence may well make the more uncompro- 
mising adherents of the historical school pause before giving 
it exclusive supremacy. ‘To a thoroughgoing disciple of the 
historical school the jus naturale can appear only a meaning- 
less ornament or rhetorical flourish, which was introduced 
into the later Roman jurisprudence as a concession to the 
Greek modes of thought and expression which had become 
fashionable in Roman society. But the true view of the jus 
naturale is that it was the expression—though an inadequate 
one—of the conviction that jurisprudence should be a com- 
pound of history and philosophy. It was also the expression 
of a want which historical enquiry could not satisfy, and the 
attempt—however inadequate—to supply this want. 

In criticising the historical method, one may say, in the 
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first place, that it is as rational to explain the phenomena, 
which are earlier in time, by the later phenomena, as it is to 
explain the later phenomena by reference to the earlier. 
Analysis may explain a later institution or custom by refer- 
ence to an earlier. Synthesis explains the earlier by refer- 
ence to the later. A later institution need not be degraded 
to the level of one which is ruder and earlier, since the ruder 
and earlier can be elevated by being regarded as the imper- 
fect realisation of the later. 

In the second place, the legal categories — Person, 
Property, Contract, and Penalty—and their validity, are 
entirely independent of, and unaffected by, the course of 
evolution in time. So long as the foundation of law was 
supposed to consist in certain “natural rights,” this view 
might be met by the obvious answer that these “natural 
rights” had been, and would always be, different in every 
age. But no objection of this kind can apply to the demon- 
stration which Hegel has given of the legal categories— 
Person, Property, Contract, and Penalty. These categories, 
as he shows by a dialectic process, are valid because they are 
necessary; in other words, we cannot think without them. 
Of this necessity no more complete explanation than that of 
Hegel has ever been given. It must be admitted, however, that 
Hegel’s account of these categories is in organic connection 
with the other parts of his system, and, therefore, the objec- 
tion to the philosophical method, on the ground that it virtually 
gives jurisprudence no ultimate foundation of its own, applies 
here as much as ever. But if it be true that the historical 
method yields no results which are marked by necessary 
truth, and if the desire to attain such results—to attain to 





“explanation as explanation ”—is really of the very essence 
of intelligence, then we must turn to philosophy. We must 
accept the dialectic of Hegel, or in some other way justify 
to ourselves the use of the legal categories, for if we use 
them without explaining them, our position does not materi- 
ally differ from scepticism. 

Another point must be emphasised. Hegel’s explanation 
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of law has no reference to the course of events in time, and, 
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therefore, while it forms a necessary complement of historical 
investigation, the two cannot be inconsistent in their results. 
It is no refutation of Hegel’s account of the Person to point 
to the gradual growth of the idea of persona in Roman law, 
beginning with a time when for all practical purposes the 
only persona was the paterfamilias. The historical enquiry 
is analytic, and answers the question how the idea of persona 
was gradually evolved, and obtained a wider sphere. The 
philosophical enquiry is synthetic, and explains the question 
why such evolution took place. ‘To some this latter question 
may appear meaningless, for teleology has been discredited 
by the numerous false teleologies which men have contrived 
for themselves, but that there is a true teleology which 
justifies a belief in the rationality of the universe as a whole, 
and of jurisprudence among its other phenomena, must be 
acknowledged by all who do not sink into absolute scepticism. 

The conclusion of the whole matter, therefore, is that 
the philosophical method is supplementary to the historical 
method, and, especially in its latest development by Hegel 
and his followers, is not inconsistent with the latter in its 
results. 


ALEX. THOMSON. 
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PoniTIcaL opinions may differ as to the wisdom of raising at the present 
time the question of the powers of the House of Lords, But it cannot be 
denied that the discussion thus originated is acquiring considerable 
interest, and that the public mind is being rapidly educated upon the 
theory of a Second Chamber and the history of its development in Great 
Britain. It has, for example, been pointed out that in fact and truth the 
House of Lords is not a co-ordinate Chamber. Its consent is required to 
the validity of every Statute, but, as Lord Derby said in 1846, “it has 
never been the course in this House to resist a continued and deliberately 
expressed public opinion. Your Lordships have always bowed, and always 
will bow to the expression of such an opinion; but it is yours to check 
It is, of course, a totally 
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hasty legislation, leading to irreparable evils.’ 
different question whether it is practicable, and if practicable expedient, 
to define to what extent, or in what circumstances, the Senate is subordi- 
nate. To embody the words of Lord Derby in a Resolution of the Com- 
mons, or for that matter of the Lords, would seem not greatly to advance 
matters, and to place a legal restriction on the veto of the Lords would 
involve a proceeding by Bill, for which political parties seem unprepared. 
No doubt, Professor Dicey has taught us all to set a proper value on the 
“conventions of the constitution,’ but the unanimous resolutions of the 
Commons in the 17th century as to Money Bills, founded, as they were, 
on centuries of previous conflict, seem to have little bearing on a question 
so sharply disputed, and so incapable of clear definition, as the actual 
extent of the constitutional control by the Second Chamber of ordinary 
legislation in this country. The fiery Irishman (Mr. Swift Macneill 
Q.C.) exclaims that nothing more is necessary than that the Queen 
should stop summoning peers to Parliament; and that reform must 
come, not through an empty Resolution of the Commons, but through 
“the prerogatives of the Crown,” which are now, as Professor Dicey 
says, “the privileges of the people.” It is to be feared that fact 
and custom are opposed to this view; and yet so mild and_phil- 
osophical a parliamentarian as Mr. R. B. Haldane, Q.C. seems to 
think that, if a new disability of the Peers were declared by resolution 
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in the Commons, and not recognised by the Peers themselves, ministers 
would then be fully justified in resorting to the semi-revolutionary device 
of the creation of new peers. In the opinion of the best judges the 
country would be ill-satisfied with so vulgar and irrational an expedient, 
which is not less shocking to democratic principle than liable to the 
danger of practical abuse. It seems undesirable that anything should be 
seriously proposed apart from a full discussion of the future constitution 
and powers of the Second Chamber. As Professor Henry Sidgwick has 
pointed out in his weighty and impartial “Elements of Politics,” the 
questions of the constitution and the powers of a Second Chamber are 
inextricably intertwined. Many people are in favour of a co-ordinate 
second chamber, and this seems to be the Prime Minister’s position. But, 
while this may work with an independent executive, as in the United 
States, it is ditticult to reconcile with a parliamentary executive. In any 
case, co-ordinate power could only be sustained by a strong representative 
element, derived from the most valuable sources available. Professor 
Sidgwick’s opinion is that, if yon desire to combine the advantages of a 
two-chambered legislature with those of a parliamentary executive, the 
best plan of recognising formally the subordinate position of the Senate 
would be “to allow a direct vote of the electorate to be taken on any 
measure rejected by the senate in three successive years.” Certainly, the 
Referendum, and not a dissolution, seems to be the appropriate solution of 
a deadlock between the two Chambers. 


The dissatisfaction with the present state of litigious business, which 
from different points of view is expressed in two of our leading articles, is 
by no means confined to Scotland. In England also, although the Lord 
Chief Justice has been exerting himself with vigour and effect in the 
improvement of procedure (for example, in the introduction of the 
“lightning list”), very grave dissatisfaction exists. The chairman of the 
Incorporated Law Society of Liverpool said the other day that, notwith- 
standing all the changes that had taken place “for some years, the 
mercantile community in Lancashire, no less than in London, has been 
dissatistied with the legal machinery in use for the trial of actions. It is 
too cumbrous and expensive.” Apart from this, there is said to exist 
among mercantile men a well-founded disgust at the want of familiarity 
which the Bench sometimes exhibits with the most common everyday 
customs and phrases of business life. It is for this reason that business 
men by a clause in their contracts frequently protect themselves against 
the Queen’s Courts, very much as they do against the Queen’s enemies. 
The evil is caused to some extent by a want of sub-division of labour 
among the judges. It is absurd to expect a detailed knowledge of the 


Stock Exchange, or of Lloyds, or of business usage in the city, from men 
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who have spent their lives over contingent remainders, or the doctrines of 
equity. No doubt with a view to meet this evil, Lord Russell is 
endeavouring to put in practical shape the resolution of the English judges 
last summer as to the erection of a purely commercial Court. The 
members of that Court are to be Lord Russell, Mr. Justice Mathew, and 
Mr. Justice Collins. Such a Court, provided with proper juries, might go 
far to revive the contidence which the city felt in Lord Mansfield. 
Another proposal is that for reforming the procedure before such important 
local Courts, as the Court of Passage in Liverpool, and the Tolzey Court 
in Bristol. It is to be regretted that the Treasury has raised objections to 
these reforms on the ground that the fees would be diverted to borough 
funds. There is a very general feeling throughout the country that 
judicial procedure might be simpler and less expensive. 


It is impossible to notice, in the sense of reviewing, the contemporary 
Law Magazines of the Continent and the United States, but it is possible 
now and then to call attention to their treatment of prominent subjects. 
The Annales de [Ecole Libre des Sciences Politiques for November con- 
tains a capital paper by M. Festy on the English Parish Councils Act. 
and a learned essay by Count Rostworowski on the legal character of 
merchant ships in a foreign port. The Bulletin of the Societé de Léyis- 
lation Comparée for December has a valuable note by M. Uppstriém, a 
judge in Stockholm, on the political relations of Norway and Sweden, and 
a survey by the Baron d’Anéthan of the laws recently passed in Germany, 
Switzerland, and Italy, for the suppression of Anarchism. The American 
Law Keview is ornamented by a good portrait of Lord Chief Justice 
Russell (whose personality has excited much interest in the States), and 
discusses the constitutionality of the New Income Tax; the question 
whether Japanese are not sufficiently white to come under the Naturalisa- 
tion Law; and the principle and effect of the injunction granted against 
the strikers in the famous case of United States v. Debs, better known as 
the “ Chicago Omnibus Bill.” The question about the Income Tax seenis 
to resolve into whether a Capitation Tax and a Land Tax are the only 


? 


“direct taxes” within the meaning of the Constitution. In this country 
one would say that an Income Tax is a direct tax. The paper about the 
Chicago Strike makes a suggestion, embodied in the report of the Royal 
Commission of Labour, that labour organisation must accept a larger 
corporate responsibility, both civil and criminal, than they at present 
admit. 


The dulness of the Scottish Courts during the last few weeks has been 
partly compensated for by the considerable number of inquiries as to the 
advisability of changes in parochial areas. When the proposal is to unity 
adjacent parishes in towns the chief question of policy raised appears to be 
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whether it is expedient to increase the facility of acquiring pauper settle- 
ments. Take, for instance, the parishes of North and South Leith divided 
only by the Water of Leith. As things at present stand, a large number 
of persons, who reside many years in the burgh never acquire an industrial 
settlement there, because they have removed from time to time from South 
Leith to North Leith, or vice versa. The working classes change their 
residence frequently, sometimes from mere desire to vary the monotony of 
life, and sometimes because they are employed in a different locality. 
Industrial settlements are therefore acquired in far fewer cases than would 
be at first sight supposed. The result is that when a man, who may have 
been a dock labourer in Leith for twenty years, requires parochial relief, 
it is found that the burden falls on some remote rural parish, in Ross or 
Kerry, which he left as a boy. Undoubtedly, the present system throws 
an unfair expense upon the country as against the town. It can hardly 
be disputed that the town in which a man has done his work, and to the 
wealth of which he has contributed, is more justly bound to support him 
than a parish to which his only service was his birth. In one class of 
cases we notice that a judgment of the Court has suggested a change in 
the form of the orders published in the Gazette. The case of Galashiels v. 
Melrose, 19 R. 758, decided that when part of one parish is transferred to 
another, the claim of paupers having acquired settlements in that part 
prior to the transfer, was still against the parish from which it had been 
severed. This, though probably a sound construction of the Act, was 
felt to be an unfair result. Galashiels got an increase of rateable area, 
and Melrose had to pay for paupers whose residence was now in Galashiels. 
The grievance was remedied by an order of the Boundary Commissioners 
that Galashiels should “assume responsibility for, and relieve” Melrose of 
advances made or to be made for those paupers. This order was held by 
the Court to be not wltra vires, Galashiels v. Melrose, 21 R. 391, and a 
similar provision has now been inscribed in the orders hitherto published 
by the Secretary for Scotland where the circumstances were similar. 


The question of universal compulsory insurance against industrial 
accidents is now passing into a more definite stage. The objections, both 
practical and theoretical, to such a scheme are great and obvious, but it is 
consoling to know that, if Great Britain errs in adopting it, she will sin 
against the light. Never was there such an opportunity of profiting by 
the blunders of our neighbours. In the Congresses of Paris (1889), 
Berne (1891), and Milan (1894), the subject was discussed with full 
official authority, and with a jealous international criticism. At Milan, 
in particular, there were present, Boediker, the President of the German 
Imperial Insurance Office; Von Mayr, formerly Under-Secretary in the 


German Government ; Van Moeteren, a leading Dutch authority; Kaan, 
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the Home Office Inspector on the subject at Vienna; Luzzatti, an Italian 
ex-minister ; Cheysson, a distinguished French official, and many others. 
The weaknesses and disappointments of the German system (with respect 
to the number of accidents, the cost to the employer, the prevention of 
disputes, &c.), have now been stated with clearness and power by M. 
Yves Guyot, an ex-Minister of France, in the November number of the 
Revue Politique et Parlementaire. We do not accept M. Guyot’s con- 
clusions, but his paper is of great interest and value. He makes an 
energetic protest against what he considers the false analogy involved in 
calling an artisan “a soldier of industry.” He defends the principles of 
the French Civil Code on the subject of civil responsibility, and adopts 
Mr. Geoffrey Drage’s attack on the bureaucratic centralisation of the 
German system, which is a quwast-socialism. ‘C'est l’assuré malgré Jui.” 
He cites the view of an Italian Socialist, Lazzari, who cal!s attention to the 
fact that agricultural labourers frequently get their feet wet, and who 
suggests that they should not be allowed to work on wet land, unless they 
! In fact, 
the necessary inconsistencies and defects of the German system afford a 


have an official certificate of the ‘“impermeability” of their boots 


delightful subject for the severely logical French mind. But when Austria 
and Switzerland and Scandinavia have already followed Germany, it will 
be difficult for other countries to resist. One of the most interesting 
practical questions raised in Germany is whether the financial organisation 
should be by districts or by trades. 
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Entwicklungsgeschicte des rémischen Rechts. Von RupoLpH von 

THERING (aus dem Nachlass herausgegeben). 
Tue appearance of a posthumous work by the author of “ Das Geist des 
rimischen Rechts” naturally excites the attention both of jurists and 
of historians: for it is to the latter as fully as to the former that the 
writings of one who was perhaps the greatest master of Classical Roman 
Law of our own days appeal. This is especially the case where the work 
bears the imposing title, “The History of the Development of Roman 
Law.” Unhappily the author had only begun his task, and what lies 
before us is a small fragment of 124 pages—a fragment, however, which, 
as the editor justly says, is yet a unity: and one, I may add, that 
illustrates Ihering’s method even better than his larger work. It consists 
of two parts—(1) an introduction, in which the author sets forth his views 
as to how the history of Roman law should be written, and (2) a study of 
the Roman household in its earliest constitution. The household is 
treated from a legal point of view, as “legal” is understood in Ihering’s 
historical method: that is, the treatment is not purely juristic ; the rules 
of law are given in their historical setting, as the outcome of social or (in 
the widest sense) political circumstances, and the ethical characteristics of 
these rules are everywhere developed. This second part of the treatise is 
in fact a very brief illustration of how the demands made by the first 
should be satisfied, and is to a large extent an expansion and a justification 
of the views put forward in his larger work. 

The method which makes Ihering’s work so unique is, of course, not 
altogether new. Every historian of Roman law strives to separate earlier 
trom later developments, even where definite evidence for such separation 
is lacking. The peculiarities of Ihering’s system are—(1) That it takes 
nothing for granted. Law is a product of social, or at least an outcome of 
political necessities. (2) That it strives to connect as many facts as 
possible by means of some central idea. An illustration of the first 
tendency is found in his treatment of conubium (p. 62). To its original 
restriction within the patriciate he gives a mainly political significance ; it 
was not due so much to pride of birth, or to religious sentiment, as to the 
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desire for the maintenance of class privileges. The central idea running 


through the work is that of the unity of the family. It is by reference to 
this that he explains the anomalous position of women in early Roman 
law. When women’s rights do not destroy this unity they are fully 
recognised, as is witnessed by their honourable position in inheritance, 
where no distinction is made between the sexes (p. 55), and by the control 
by women of res nec mancipt without the tutoris auctoritas (p. 57). On 
the other hand, when the granting of rights would destroy this unity we 
meet with strict limitations. Hence the perpetual tutela of women, which 
Ihering denies rests on any idea of feminine incapacity. To this one is 
forced to object that the idea of incapacity is certainly very apparent in 
later Roman law. Why, for instance, except on this ground, was accepti- 
latio on their own responsibility forbidden to women (Gai. ii. 85), and 
why, when the dualism of the family had been ereated by usus (marriage), 
were women’s disabilities still long kept up, and even the testamenti factio 
only granted to them in a grudging and indirect way! In this work he 
largely leaves out of sight a point on which he had himself, elsewhere, laid 
stress—i.e., how largely in early law civil disabilities are a consequence of 
political. The standpoint of a primitive society is that a being, who cannot 
fight and may not vote, is fit only for perpetual tutelage. It requires a great 
effort of abstraction, such as can be made only by a more developed society, 
to separate the ideas of private and political rights. In this connection 
I may notice some changes from his earlier points of view, which can not 
be called improvements, and which revision would perhaps have corrected. 
In treating of the threefold sale of a son, as required for emancipation, 
as compared with the single sale of a daughter (p. 58), he speaks of 
the latter as a “ Begiinstigung des weiblichen Geschlects” (p. 58). The 
difference is surely susceptible of another interpretation. If it is not due to 





the accidental use of the masculine “ji/iuws” in the Twelve Tables (Geist 
des R. R., ii. p. 104), it is a sign that the law desired to make it easier to 
part with a daughter than to part with a son. So, too, in the rules for 
disinheritance it is only the later law that marks a privilege in favour of 
the man. There is positive evidence that in the earlier law sons as well 
as daughters could be disinherited “ inter ceteros.” 

Perhaps the most interesting portion of this part of the work is that which 
deals with the external position of the paterfamilias and his rights against 
other parties in recovering the goods of the familia. Ihering conjecturally 
connects the vindew of the ‘legis actio” per manus injectionem with the 





vindicatio, the process by which the “ paterfamilias” seizes all goods which 
have strayed out of the “familia,” or rather aims at recovering a part of 
the “familia” itself, but he does not show the connection except by stating 
that the real question at issue in such an “actio” is one, not of property, 
but of manus. The theory may, perhaps, be carried one step further. It 
is curious that the vindex appears only in the case of a judgment debt, 
| and not for the relief of the nexal debtor, who was the proper object of 
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“vindicatio,” or actual seizure, and it has long been held that he probably 
freed the jural debtor by an action on his own account (manus injectio pro 
judicato for the depensum), May we not have here a very early legal 
fiction? It is possible that the jural debtor entered into a nexal contract 
with his surety, that the “vindex” actually seized the debtor as his own 
“nexus,” and carried him out of Court, and by this fiction saved him from 
the consequences of his judgment debt. This would establish a very close 
connection between the vindex of the judgment and the vindicatio of 
the nexal debtor. Another point of interest in this treatment of the 
“familia” is the view taken of the position of witnesses in early Roman 
contracts: for if the view of the supposed knowledge of witnesses (p. 113) 
is correct, it furnishes a parallel to one theory which has been held as to 


? 


the origin of modern juries. ; 

This treatment of one small branch of Roman law is in itself an 
exemplification of the demands made in the first, which many will regard 
as the more important portion of the treatise. Dogmatic must be replaced 
by historical teaching. This reform does not appeal very keenly to us; 
dogmatism in Roman law is not a great danger in England, although even 
we go to it more for principles than for history, and value its centralising 
power more than its development. The true origin of law must be traced; 
and here we get one of [hering’s deadly thrusts at the Gewoherheitsrecht 
theory. In the “Geist des rimischen Rechts” he had exhibited the 
incompleteness of this theory ; in the “ Kampf wm Recht” he had worked 
out the view that rights are not made but won; here we have a new 
principle, and one equally true: that, in every age of the world, rights are 
not made by peoples but by individual men. Roman law must be treated 
in its connection with all the more important political and social move- 
ments in each period ; the plebeian element must be traced, the external 
force of the provinces estimated (p. 41). Ihering is hard on the demoral- 
ising influence of the provinces; but they gave us the provincial edict, 
and the Roman law of contract without this contract, with its recognition 
of the hypotheka, chirographa, and syngrapha, would, in spite of its formal 
perfection, have been, after all, but a narrow provincial law, for the 
entrance of these Greek concepts was as much due to the necessities of 
administration in the eastern provinces as to the ‘“‘academic” character 
of later Roman law to which Ihering assigns them (p. 40). Law must 
be represented as a dynamic force, ever moving on; the most definite—if 
only a partial—expression of the whole life of a people. 

The prospect seems tempting enough. We know much of Rome’s 
external history, we know something, at least, of her social life at every 
stage of the definitely historical period, from the Punic wars onwards. 
We have the product of these in as definite a form as we could wish, law 
embodied in a code. The task set before the historian is to trace the connec- 
tion at every stage between the environment and the result. “At every 
stage” just introduces the difficulty ; for every step in a true history of 
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Roman law must be one of abstraction, and the further we go back the 
greater the necessity for abstraction and the more difficult it becomes. 
Such treatment requires the concurrent employment of an @ priori and an 
@ posteriort method. Where the contemporary evidence of general writers, 
our two historians, Gaius and Pomponius, and the fragments of historical 
reminiscences in the Digest fail us, we have first to determine what seems 
to be an original institution, what a later development; then we must 
look to the general history of the period to see whether such results could 
be a product of such circumstances. It is the true historical method, but 
it supposes a high degree of scientific imagination, with a strong historical 
sense and a wide historical knowledge—a combination of qualities which 
is somewhat rare. Perhaps Ihering possessed them in as high a degree 
as any historian, and it is not encouraging to find that the closing words 
of the greatest master of this method are that the history of Roman law 
has yet to be written: “‘ What we have as yet are only the materials for 
the future building. The first steps towards the raising of the building 
are now to be begun” (p. 4). Unhappily they were only begun; but 
such a statement could only have come gracefully from one mau, the 


author of “ Das Geist des rémischen Rechts.” 
A. H. J. GREENIDGE. 


Latin Maxims and Phrases, with Translations and Illustrations. By 
Jonn Trayner, LL.D. Fourth Edition. Pp. xii-635. Edinburgh: 
WILiiAM GREEN & Sons, 1894. 


Any legal treatise which has mounted to a fourth edition may defy 
criticism, and remain serenely indifferent to commendation. It has 
“made its proofs.” This work was originally intended, as the preface to 
the second edition informs us, to aid the student in understanding Latin 
phrases and maxims occurring in our institutional writers or in common 
use. But its scope has widened, and its helpfulness to students of every 
age and in any position which compels them to study or apply the law, has 
increased with each successive edition. 

The result is that the book is partly a dictionary, partly a commentary. 
Some of the phrases—e.g., “del credere” and ‘‘liege poustie” are Latin 
only by courtesy and remote descent. Some merely express in ordinary 
Latin what could be with equal ease expressed in the Queen’s English, 
such as “invito creditore,” 
large majority consists of phrases which have a specific legal meaning and 
place in the development of the law. One may instance “A ceelo usque 


“‘quoad excessum,” “nevi materni.” But the 


? 


ad centrum,” “‘A me de superiore meo,” “ Donatio mortis causa,” ‘“ In 
meditatione fuge,” ‘“ Latori presentium,” ‘ Reconventio,” as examples of 
lucid exposition, doctrinal and historical, where the inquirer may find to 
his hand much matter, both new and old, which he might turn over many 
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books without discovering. The authorities, which are up-to-date, include 
several cases not elsewhere reported. We have noted one or two articles 
where the citation of decisions is less complete. Under “locus delicti” 
one would have expected a reference to the leading case of Witherington, 
8 R.J.C. 41. Under “ Ultimus heres” the statement that the right of the 
Crown is caduciary rather than a right of succession, and the decision 
noted, should be supplemented by citation of the cases in which the title 
of the Crown to sue a reduction ex capite lecti was recognised. In the 
paragraph on “ Volenti non fit injuria” Smith v. Baker is duly mentioned, 
but not the decision in which that case was followed by the First Division, 
Wallace, 19 R. 915. 

The more interesting and valuable part of the work, however, consists 
of exposition and commentary on the leading maxims of law. Except 
Lord Bankton’s excellent, but too brief, chapter on “the Rules of the 
Civil Law, illustrated and adapted to the law of Scotland” (iv. 45), there 
is nothing else on that subject in Scottish legal literature worth reading. 
Jurists agree that there is no more arduous and important task in the 
whole province of law than the formulating of maxims, and that next 
comes the explanation of them in their mutual relations and limits. These 
tasks require so rare a union of scientific and practical faculties that many 
have attempted them, but few succeeded. The original sources of all 
literature relating to legal phrases and maxims are the titles De Verborum 
Significatione and De Regulis Juris. Brisson’s Commentary, with the 
supplementary works of Wanderlich and Cramer on the former, 
Godefrois’ Commentary and Bronckhorsts’ Treatise on the latter title, 
still retain high authority. But the herd of scholastic jurists, and the 
innumerable swarm of “Spicilegia” and “ Florilegia,” all happily now 
embalmed in the lowermost cellars of our law libraries, added much to 
darken counsel, but nothing of value. They not only lowered but debased 
the old Roman currency, “ Actio personalis moritur cum persona” is 
a good witness to the mischief their hasty generalisations sometimes 
produced, Even quotations from Lucretius, Virgil, and Ovid by ignorant 
transcription came to pass for rules of law. Apropos of this, Lord 
Trayner restores to Horace the line “‘ Rixatur de luna seepe caprina,” but 
at p. 305 leaves the reader to believe that another Horatian expression 
belongs to that prosaic work, Ross’ Leading Cases. Then Sir Edward 
Coke, most pedantic of lawyers, followed in the same track. Out of his 
works also, Thomas Ashe culled his “ Handfull of flowers, delightful to 
the eye to behold, and very pleasing to the senses for scent and savour,” 
fit only for the dunghill. Lord Bacon, indeed, who approached law in a 


scientific spirit and with the reforming hand, gave, in his collection of 


twenty-five Rules and Maxims, an example of the more perfect way. But 
until Broom published his Legal Maxims, writers contented themselves 
with paying homage to Bacon, while they found it easier to practise all 
that Bacon had condemned. 
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The work under review fairly carries out the conception of Bacon as 
regards “ breaking the rules into cases, opening their sense and use, show- 
ing the reasons whereupon they depend, and the affinity they have with 


” 


each other.” For instance, the treatment of “causa proxima et non remota 
spectatur,” and “ Enumeratio unius est exclusio alterius” leaves nothing to 
be desired. But we wish that the same measure had been meted to so 
important a principle of law as that expressed in the words of Papinian, 
“Jus publicum privatorum pactis mutari non potest,” more commonly 
cited in the form, slightly altered from Ulpian, ‘“Conventio privatorum 
non potest publico juri derogare.” This principle has been elaborately 
commented on by Bankton and J. G. Phillimore. It has formed the 
ground of many leading decisions and opinions. Yet the author does not 
give a single reference to text writers or cases. We hope that the readers 
of the Fifth Edition may not be left to find for themselves Stair, i. 17, 14 ; 
Duff; M. 9576; Boyd, M. 9583; Forrester, 18 F.C. 467; Wylie, 10 M‘P. 253; 
and Egerton, 4 Clark’s H.L, Ca. 145, not to mention other illustrations of 
the maxim in question. Why should the Fifth Edition not also include all 
the leading maxims and rules of the Roman Law? The author gives us 
Pomponius, ‘“ Minus est actionem habere quam rem,” why not also its 
complement by Paul, “Is qui actionem habet ad rem recuperandam, ipsam 
rem habere videtur”? One also misses some picturesque metaphors, deemed 
to be maxims and dear to ancient commentators and judges, such as ‘‘ Fraus 
et jus nunquam cohabitant,” and “ Festinatio justitiz est noverca infortunii,” 
and the like. But this collection may as a whole be fairly described in 
3acon’s phraseology, as yielding profit to students and professors of the law, 
containing many things, some ordinary and vulgar, some decisive of doubts, 
helping soundness of judgment and gracing argument, and rules gathered 
and extracted out of the harmony of cases ‘‘such as the wisest and deepest 
sort of lawyers have in judgment and in use, though they be not able many 
times to express and set them down.” 


N. J.D. K 


Etudes sur la Compétence Civil 4 l’Egard des Etats Etrangers, &c. 
Par P. de Parpe, Bruxelles et Paris: 1894. Pp. 302. 

This is a thorough-going study of an important subject, from the stand- 
point of the Belgian Law. The references to English Law are very full, 
and brought down to date, but it may be noted that the learned author has 
misapprehended the force of the decision in the Duke of Brunswick's case 
(p. 129). In giving judgment in the Sultan of Johore’s case (1894, 1 Q.B. 
149, at p. 155), Mr. Justice Wills explained that the former decision had 
turned on a mere point of pleading, and that if the Duke’s plea had been 
properly drawn, the Court would not have held him subject to the jurisdic- 
tion, even although the contract sued on was a commercial transaction. It 
was perhaps too much to expect a reference to the Scottish case of Rosses 
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v. Sir Bhagrat Sinhjee (1891), 19 R. 31, where a native Indian prince 
appeared and defended an action in the Scots Court, but did not object to 
the jurisdiction. The style of M. Paepe’s book will strike the British 
reader as being more rhetorical than we are accustomed to in this country. 
He will, no doubt, plead the complete difference in the manuer of discussing 
legal questions in the two countries, and perhaps, also, that he “a swbhi un 
vice de tempérament.” 


W. G. M. 


A Treatise on the Law of Res Judicata: Including the Doctrines of 
Jurisdiction, Bar by Suit, and Lis pendens. By Hux Cuanp, 
M.A. London: Wituiam Crowes &-Sons. Edinburgh: WiLLIAmM 
GREEN & Sons, 1894. 


This work is something of a novelty in our legal literature. The 
author bears an Indian name and dates his preface from Delhi. His book 
has been printed in Bombay, and it is published both in London and 
Edinburgh. It is intended primarily for the use of the legal profession in 
India, where the Civil Procedure Code enacts that “no Court shall try a 
suit or issue in which the matter directly and substantially in issue has been 
heard and finally decided by a Court of competent jurisdiction in a former 
suit between the same parties, or between parties, under whom they or 
any of them claim, litigating under the same title.” Starting from this 
definition of the circumstances in which the original cause of action is 
merged in a new obligation by the judgment rendered, the author deals in 
successive chapters with the various questions arising in connection with 
the “matter in issue,” the “decision,” and “the parties.” He then 
discusses the nature and essence of jurisdiction, the circumstances 
which create it in any tribunal, and the validity and _ recognition 
of foreign judgments. The remaining chapters deal with Bar by 
suit, and Lis pendens, and the enactments of the Indian Code upon 
these subjects respectively are again taken as the foundation of the 
work. The author’s method is to present the law by an exhaustive 
review of the Indian and English cases bearing upon the subjects of 
which he treats, and they are arranged with reference to the respective 
clauses of the Code which refer to the matter. American decisions in 
the Federal and State Courts are also frequently cited, and a free 
use is made of both English and American text-books. Besides being 
divided into the chapters already indicated, reference to any particular 
subject is rendered easy by the whole being written in a series of con- 
secutively numbered paragraphs of which the general contents are 
indicated by rubrics, a list of which is given at the commencement. 
Unfortunately, for the usefulness of the book to Scots lawyers, the author, 
while citing nearly four thousand Indian, English, and American cases, 
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has altogether ignored the Scots Reports. The only Scots author he cites 
is Lord Kames, and that only for the statement of a now exploded distince- 
tion between a foreign judgment as a ground of action and as a plea in bar ; 
and his only references to Scots law consist of some account of a few of the 
leading decisions of the House of Lords in Scottish divorce cases, and a note 
on our arrestment to found jurisdiction which, by the way, does not explain 
its scope with precise accuracy. The chapters on jurisdiction and foreign 
judgments, however, are of great general interest, presenting, as they do, 
a very complete statement of the English and American case law on these 
subjects. As such they will afford valuable aid to the student of inter- 
national private law. The citation of authority appears to be fully up to 
date, Apart from the legal profession in India, for whom it is principally 
intended, those, elsewhere, who have occasion to consult the work will no 
doubt find the hope of the author to be realised, that, ‘‘as a repertory of a 
mass of legal learning on the subjects treated in it, it will not fail to be 


useful in any country.” 


A Handbook of the Law of Defamation and Verbal Injury. By F. T. 
Cooper, M.A., LL.B., Advocate. Edinburgh: Wa. Green & Sons, 
1894. 


Actions of damages for slander have in recent times been so common, 
and the Scots cases so numerous and sometimes so conflicting, that the 
want of a text-book on the subject has been keenly felt by the profession. 
In coming forward to remedy this defect, Mr. Cooper has had the good 
fortune of not finding it necessary to encroach largely on the province of 
any other modern writer. ‘‘ No Scots work, exclusively devoted to the 
subject, has been published since that of Mr. Borthwick, which appeared 
nearly seventy years ago.” Mr. Cooper’s method of treating the subject is 
simple and skilful. First, he collects all the Scots cases in a dictionary ; 
and then he discusses them under the appropriate head of imputation, 
privilege, &e. Consequently, the work is admirably suited for reference, 
and will constantly be resorted to for precedents in cases of difficulty, and 





for suitable styles in the forms of issues. Care has been taken—and, 
apparently, with success—that cases should be so cited, and the indices so 
arranged, that the reader may have every facility for discovering authority 
for any particular proposition with the minimum of trouble. The author 
is also happy in his concise quotations of the precise words used by judges 
in decisions of importance. 

As the object of the book—faithfully adhered to-—is “ to show all that 
the Scots authorities have laid down, or even hinted at, in this department 
of jurisprudence,” the general practitioner may not be inclined to criticise 
some of the generalisations of law in which the author indulges. Mr. 
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Cooper certainly deserves credit for the independence with which he 
summarises doctrine, and the courage with which he disputes long recog- 
nised statements of principle. One or two passages are conspicuous in this 
respect. On page 2 it is said: “It has often been laid down in decisions 
that the foundation of the action for defamation is the malice involved in 
the use of the defamatory words. But this is a worthless legal fiction 
which has only been bolstered up, not very successfully, by giving to the 
word malice a technical meaning different from its ordinary sense.” Some 
of the passages from judgments, in which the doctrine here rejected is most 
clearly and emphatically recognised, are to be found at pp. 155, &c. 
These passages are in accordance with the view of Erskine and other 
institutional writers. And it may be doubted whether the author, in 
throwing overboard this doctrine, has found an adequate or satisfactory 
substitute. He asserts that the true basis for the action is “the injury 
which persons will presumably suffer from having certain imputations made 
against them.” This is a good reason for people to bring actions; but not 
for the law sanctioning them as laid against others. Generally speaking, a 
defender is liable to a pursuer because of contract or delict. Slander has 
always been understood to rest on delict, or guasi-delict. And, if this be 
so, it seems necessary to assume malice before allowing the action to 
proceed. It would seem, too, that this worthless “legal fiction” retains a 
considerable hold on the author himself, for at page 142, when speaking of 
a newspaper publication, he says, “if it is not a fair and accurate report, 
it enjoys no privilege at all, and the law presumes that its publication is 
malicious.” 

Again, there does not seem to be any sufficient reason given for treat- 
ing the plea of veritas as a branch of the doctrine of privilege. Why 
should this theory be adopted in preference to the old doctrine that truth 
is no slander? The privilege claimed for the assertion of anything that is 
true is, of course, absolute. Now absolute, as opposed to qualified, 
privilege protects a party who has uttered defamatory words because, 
owing to his position, he had a right to speak freely, and because it is 
considered expedient and right that protection should be afforded him ; and 
no inquiry into the motive which actuated the utterer in making the state- 
ment is allowed. But is there any reason why an individual, no matter 
who he be, what his motive for speaking may be, or whom he may be 
speaking to, should be entitled as a privilege to say anything about 
another so long as his statement is true? Many doubt the justice of allow- 
ing veritas as a complete defence to all actions of slander. For, though it 
is said in the present work that it would be “a grievous pity if, in a land 
of freedom, truth were punished however unpleasant it may be,” it seems 
scarcely equitable that a man, who has outlived some unfortunate incident 
in the earlier part of his career, should have no recourse against a malicious 
enemy who calls public attention to the forgotten past. And, unless it be 
held that by proving the truth of his statement the defender takes the case 
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out of the region of slander altogether, there seems little justification in 
allowing a universal defence of veritas on the ground that a man is always 
privileged to speak the truth. 

Throughout the book the author’s sympathies seem in favour of restric- 
tion of actions based on slander and real injury ; and, though it is difficult 
always to agree, there can be no doubt that the reluctance of many judges 
to let petty squabbles lead to protracted actions of defamation is in the 
public interest. W. H. 


Treatise on the Law relating to Mines, Quarries, and Minerals in 
Scotland. By D. Ross Srewart, LL.B., Advocate. Edinburgh : 
Wma. GREEN & Sons, 1894. 


Different motives actuate the writers of law books. The author of 
“The Law of Horses” promises to be a prolific writer, and his treatise on 
“ Mines, Quarries, and Minerals” indicates resolution to make excursions 
into widely different fields of investigation. To digest and formulate the 
law of two such diverse subjects within the short period that has elapsed 
since the author first began to write suggests an amount of unexhausted 
industry and perseverance that should one day meet its reward in the 
production of a serviceable text-book. The author must, however, study 
first the quality of patience, and temper his energy with greater judgment. 
The style, compilation, and arrangement of this book contain evidence of 
capacity to produce a work of real value to the profession ; but the mark 
of success has just been missed. It is fair to say that the work is 
intended not only for lawyers, but also “others practically interested” in 
the subject. By the latter class the book will be found to contain much 
valuable information not so readily obtainable from any other source. It 
will also prove useful, in some ways, to practical lawyers, and, indeed, has 
already been accepted in the most practical of all manners—by an extensive 
sale. Text-books serve many purposes; and if one of the least important, 
it is, at any rate, not altogether to be disregarded that a saving of time is 
effected by the facility of reference to a full digest of cases in any 
particular branch of law. There are few—so far as we can discover, none 
—of the important Scottish or English mining cases falling within the 
purview of the work to which a reference will not be found. There are 
several unimportant ones that had better have been omitted. Bad Jaw is 
hung upon the decision of a Sheriff-Court case, and a questionable proposi- 
tion is supported by a doubting dictwm of Lord Justice Kay. 

The book is not—and it is not intended to be—an exhaustive treatise 
on the subject matter. “ As for its scope, it treats of mines, minerals, and 


’ 


quarries as heritable estate.” Without this explanation in the preface the 


title would be misleading ; 


eleven of the thirteen chapters have with heritable, more than moveable, 


with it, the difficulty is to see what connection 


estate. The reader has to keep continually in mind the large and 
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imperfectly educated class for whom the book is intended; that is why 
many matters, otherwise seemingly irrelevant, have been introduced. 
Then a natural process of thought suggests the query why this class 
should require information as to heritable rights specially. Thoms on 
“Judicial Factors” is quoted as an authority, not on any point of strictly 
mining law, but only to justify the proposition that factors loco tutoris 
require the authority of Court to sell their ward’s heritage, which will 
only be granted in a case of necessity. This is pertinent enough in a 
work intended to convey to practical miners and quarriers general informa- 
tion upon the law of mines and quarries regarded as heritable estate ; and 
so are the chapters on “ Limited Estate in Mines,” and “ Powers of Sale, 
Excambion, and Lease,” respectively. The chapters on Leases, Water, 
and Nuisance are also admirably digested. But they, none of them. 
contain anything that is specially applicable. to the subject-matter, except 
by way of illustration. The relationship of fiar and liferenter, the effect 
of fraud upon consent in the contract of lease, and kindred matters, give 
quite unnecessary bulk to the body of the work. “Encroachment” 
is a somewhat misleading heading for a chapter on mixed Scottish 
and English Court practice. The practising lawyer will turn to other 
works to find these matters dealt with in greater detail; and many 
subjects, not elsewhere treated of, he will seek for here in vain. The 
chapters on Valuation and the Rules and Regulations for Inspection 
of Mines, will serve a useful purpose, and are instructive. We cannot 
help thinking that professional lawyers will close this book with a feeling 
of disappointment predominating—disappointment rather than dissatisfac- 
tion. There is much in it that is good and useful, but it might have been 
so much better if the author had bored deeper and more deliberately into 
his literary mine. He has not done himself justice, although it may well 
be he has served the end he had in view. With less hurry, and the 
exercise of greater judgment, he is capable of producing work that may 
yield him a lasting reputation. 

The revising has been careful and accurate, as, indeed, are all the 
details of the work. Pains have been taken to make the index complete 
and the references correct. > eo Ane 


A Handbook to the Local Government (Scotland) Act, 1894, with 
Introduction, Notes, and Index. By James Parren Macpoveatt, 
Advocate, late Legal Secretary to the Lord Advocate ; Legal Member 
of the Local Government Board for Scotland; and James MILLER 
Dopps, of the Scottish Office. Edinburgh and London: Wi uiAm 
Biackwoop & Sons, 1894. 

We have already discussed the general scheme of this important 

Statute (Juridical Review, VI. No. 4), which the Prime Minister with his 

usual candour described as going down farther to the roots of social well- 
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being than many more ambitious measures. We have now an admirable 
statement of the objects and the machinery of the Act, and a careful anno- 
tation of the Act itself, by Mr. Patten Macdougall, whose political and legal 
training and experience in local administration equip him completely for 
the appointment he has lately accepted in the Reformed Board of Super- 
vision. In his introduction Mr. Macdougall looks forward to “the 
completion of a scheme of graded representative institutions, ascending 
from the parish council through the town and county council to the great 
assembly of the nation in Parliament.” This is the right key-note of 
change; the decentralising of administrative power under one central 
legislature. Mr. Macdougall points out that just as the Local Government 
Act of 1889 facilitated that of 1894 by reforming parish boundaries, so 
the Act of 1894, by providing for the assimilation of educational and 
parochial areas, prepares the way for the concentration of all parish affairs 
in the hands of a single body. Every one must regret the ridiculous 
expense at which the process of Unification seems to be conducted at 
present, but in course of time changes of real value will be made, and 
Sheriff Cheyne will be able to look round a re-adjusted Scotland and find 
that the work of his hands is very good. It is an amusing illustration how 
the best of doctrinaire principles must yield to the stern facts of geography, 
that there is a demand in Orkney for the splitting up of parishes, 
which now consist of several islands. Although there is no downward 
limit of population as to the parishes, in which a council must be elected, 
it seems certain that we shall not reach the deadlock, already experienced 
in England, where the solitary qualified elector held a meeting and returned 
himself as parish council. The action of the County Councils in delimiting 
parish wards has been a little mysterious, but these things come through 
experience only, The most important new statutory power of the parish 
council is undoubtedly that under section 44 for improving sanitary 
urangements without having a police burgh. It is to be regretted that 
the general definition of the power of the council is not more liberal, so as 
to connect the new body with old customary rights. But these are 
questions of policy, and do not touch the excellence of this handbook as a 
clear and well-arranged exposition of the existing law. Mr. Dodds of the 
Scottish office has been associated with Mr. Macdougall in its preparation. 


The Parish Councillor's Handbook. By Hay Suennay, Advocate, 
Sheriff-Substitute at Lerwick. 1s. 6d. Pp. 66 and xl. Edinburgh : 
Wm. GREEN & Sons. 

Whether a parish circus would be a source of more pleasure and profit 
than a parish council may be left an open question. It must be admitted 
that the Local Government Act is less amusing than even the dullest of 
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the comic papers. Mr, Shennan’s book can hardly be relied upon to 
enliven the fireside of the “parish elector.” But as a large number of 
people are anxious to find out what will be the powers and duties of the 
new councils, so soon to be elected, a wide sale may confidently be pre- 
dicted for a piece of work marked by the author’s usual precision and 
accuracy. Mr. Shennan has not adopted the ordinary plan of explaining 
the scope and effect of the Act in an introduction, and then giving the 
text of the Act with short notes to each section, as was done in Messrs. 
Nicolson and Mure’s edition of the County Councils Act. He has to a 
large extent re-arranged and re-written the Act in popular language 
with explanatory comments, and then gives the text of the Act without 
notes as an appendix. The former method is probably the better for the 
lawyer, the latter for the layman. A lawyer is apt to get more and more 
shy of translations of statutes into plain language. He wants the 
ipsissima verba of the legislature. A layman is more easily disconcerted 
by the jargon of our modern Acts, and wants to get a clear statement of 
what a section practically comes to. Of the draftsmanship of the Act 
Mr. Shennan has a poor opinion, and some of his criticisms—e.g., that 
relating to the mythical parish wholly situated in a police burgh, may be 
just; but it is surely mere captiousness which makes him say of the 
following phrase, “failure to make payment of the special rate authorised 
by this Act shall be a disqualification from voting at an election of a 
parish council,” that ‘according to the Act as it stands, one such failure 
to pay seems to disqualify for life.” 


The Law and Practice relating to Writs of Summons, their Issue and 
Service. By W. G. Cray, Inner Temple, Barrister-at-Law. London: 
Wixuiam Ciowes & Sons, 1894. 


No apology is needed for Mr. Clay’s clear and concise description of the 
various forms of writs of summons, with general or special endorsement, 
or his statement of the rules relating to service, and especially service out 
of the jurisdiction. There has been a great accumulation of decisions 
since the Judicature Act of 1873, and this is a successful attempt to state 
the effect of the decisions and the amended rules of Court together. With 
reference to the rule that, for purposes of service, the mother of an infant 
whose father is dead, is not necessarily the only guardian, Mr. Clay 
points out that ‘‘an undergraduate at the university is apparently under 
the care of the head of his college within this rule.” Another point of 
interest noted is that, where there is an Imperial statute regulating service 
on Scottish corporations—e.g,, The Companies Act, 1862, the provisions 
of that statute must be followed, and service at the London office of a 
company whose registered office is in Scotland, is bad; see case of 7'he 
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Scottish Imperial Company, 23 Q.B.D. 285. The force of statute excludes 
the usual rule about service on foreign corporations having offices in 
England, which was laid down in Newby v. Vanoppen, L.R. 7 Q.B. 293, 
and followed in /liggin v. Comptoir d’Escompte, 23 Q.B.D, 519, and 
Lloneux v. Hong-Kong, 33 Ch.D. 446. Somewhat similar was the case 
of attempted service on the Caledonian Railway Company, in the person 
of their district superintendent at Carlisle, Palmer [92], 1 Q.B. 825, 
A perusal of the decisions on substituted service (where a party is evading. 
or access cannot be had, or his whereabouts is unknown, &c.) suggests that 
similar procedure would in certain cases be beneficial in Scotland. While 
so much is being said about the invasion of Scotland by English writs, we 
must remember, to the credit of the English judges, that in the case of 
Galbraith [93], 1 @.B. 577, they protested against the abuse of the rule 
they were administering. A recent authority on service in Scotland in 
cases of tort is Croft v. King [93], 1 Q.B. 419. Mr. Clay calls attention 
to the far-reaching importance of the decision in Worcester Bank v. Fir- 
bank [1894], 1 Q.B. 784, where it was held that firms can be sued in 
Engiand in the firm’s name, though all the partners are aliens and are 
resident abroad, provided only they carry on business within the jurisdic- 
tion. He also prints a table of International Induciz, rising from 10 in 
Scotland to 114 in Samoa and 142 in Pekin. The rule is, add eight days 
to twice the ordinary course of post. 


The Industrial and Provident Societies Act, 1893. By Vixtiers be S. 
Fowke, 4 Lincoln’s Inn, Barrister-at-Law. London: Jorpan & Sons, 
1894, 


Important Statutes regulating these Societies were passed in 185”, 
1862, 1867, 1871, and 1876, but they are all now represented by the Con- 
solidating and Amending Act of 1893, 56 & 57 Vict. c. 39. The interests 
involved are great, and this handbook of the Statute will be of wide utility. 
It contains also the Treasury Regulations of 1894, made under the Statute, 
and the forms drawn up by the Treasury for use under these Regulations. 
It further contains a set of specimen rules for the cases where a Society 
consists of individuals only, and where it also includes other registered 
Societies ; and what is known as the ‘‘ Model Slip,” a document issued by 
the Registrar, pointing out, for the guidance of Societies, what must by 
Statute be inserted in their rules. The amounts of individual shares in 
such Societies are small, and do not give rise to litigations. But it is 
interesting to note the changes in legal forms found necessary for the 
economical working of such concerns—e.g., the power of nominating a 
successor under section 25; the form of discharge of mortgages in Scotland, 
under section 44 and Sched. III. 
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Wotes on Decided Cases. 


> in the words of Lord Herschell, 


“ A CHART or plan of the female arm,’ 
L.C,, or in the somewhat more guarded language of Davey L.J., “a 
representation of the shape of a lady’s arm, or more probably of a sleeve 
designed for a lady’s arm,” if it is intended as a pattern, is not a “ book,” 
and cannot be the subject of copyright. This is the decisior. in Hollinrake 
v. Truswell [1894], 3 Ch. 420. The plaintiff, who claimed the protection 
of the Copyright Act, was the owner of a card-board pattern sleeve, con- 
taining upon it figures and descriptive words for adapting it to sleeves of 
any dimensions. Such a contrivance may be valuable and novel, and the 
judgment in no way implies that it might not be the subject of a patent. 
But it would have been a strange result if the judgment of Wright, J. had 
been affirmed that it was ‘a map, chart, or plan,” and so a “book.” The 
preamble of a statute cannot control a clear enactment, but it may usefully 
be referred to for some indication as to the scope of the Act. A pattern 
sleeve can by no statute be said to be a “literary work of lasting benefit to 
the world,” which the Act 5 & 6 Vict. c. 45 professes to protect. The 
distinction upon which the Court of Appeal proceeded appears unassail- 
able. However wide may be the extension given to the term “book” by 
the interpretation clause, the intention is to protect literary works. A 
map or chart may be a literary work, conveying information to the brain 
through the eye. Every literary work has for its object to give profit or 
pleasure by the mere study of it. The pattern sleeve had words and figures 
upon it, but they did not give, and were not intended to give pleasure or 
information to the beholder. Their sole object was to enable the dress- 
maker to use the pattern as a tool or instrument. 


Haufstaengl v. Baines & Co.—A most curious crop of litigation has 
resulted from the exhibition of so-called “Living Pictures” at the 
“Empire.” Zableaux vivants have been frequently exhibited without 
any one supposing that an infringement of legal rights might be thereby 
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committed. But Mr. Haufstaengl, with a courage which every lawyer 
must commend, has determined to protect his copyright pictures from any 
attack, however insidious and indirect, The stage manager of the Empire, 
not content with attempting to follow in his “living picture” the group- 
ing, the attitudes, and the dresses of the painted original, thought it would 
strengthen the illusion if he had a background painted to imitate that in 
the picture. Stirling, J. and the Court of Appeal have decided that, as to 
the grouping, the imitation of the painting was not an infringement of 
copyright in the sense of section 6 of 25 & 26 Vict. c. 68, which imposes 
penalties on any one who “ repeats, copies, colourably imitates, or other- 
wise multiplies ” a picture which is protected. As to the background—not 
living but painted—Stirling, J. held he had not material enough before 
him to judge whether there had been an infringement, and Mr. Haufstaengl 
has still this string to his bow. Meanwhile, the management of the 
Empire are to keep strict accounts in order that, if it should be found Mr. 
Haufstaengl has been wronged, the amount due to him may be apportioned. 
To analyse into its component elements the attraction which each item of 
the programme at the Empire exercised upon the imagination of “’Enery ” 
when he took “’Arriet 


”? 


to the performance on a particular evening, 
and to “put a figger” on the share of the background, will be a pretty 
problem for the accountants. Pending its solution, Mr. Haufstaeng] 
directed his guns against the Daily Graphic, which had given sketches of 
the representation. His strongest case was that of the picture called 
“Courtship.” Here there were, as might have been expected, only two 
figures, and one is not surprised to find that they were those of a young 
man and a young woman in close proximity. But the House of Lords 
held (17th December) that the representation on the stage was in several 
ways unlike the picture, and the Lord Chancellor remarked that the artist 
could have no monopoly in a design which could not be called novel. 
“The idea of a young man courting a young woman at a country stile is of 
great antiquity.” Their Lordships found it unnecessary to determine 
whether, though the ‘living picture” was no infringement, a sketch of it 
might not conceivably be so regarded, and one hopes litigants will see to it 
that the law shall be clearly defined upon a question so full of metaphysi- 
cal interest. 


The case of Arrow Shipping Co. v. Tyne Improvement Commissioners, 
A.C, (1894), p. 508, is an instance of the narrow and literal construction 
which it is the unfortunate tradition of the Bench to apply to Acts of Parlia- 
ment. Section 56 of the Harbours, Docks, and Piers Clauses Act of 1847 
enacts, “ The harbour-master may remove any wreck or other obstruction to 
the harbour, dock, or pier, or the approachment to the same, and also any 
floating timber which impedes the navigation thereof, and the expense of re- 
moving any such wreck, obstruction, or floating timber, shall be repaid by the 
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> The Crystal sank in the mouth of the Tyne owing toa 


owner of the same.’ 
collision, and there was no evidence that the owners or their servants were 
to blame. The vessel being an obstruction, the harbour authority gave 
notice to her owners that they intended to raise and remove her, and 
would look to them to be repaid the expense. The owners thereupon 
replied that they had abandoned the vessel as a wreck in the open sea, and 
that the harbour authority must look to the wreck itself for any outlay 
they might have. In these circumstances the House of Lords held that 
they had ceased to be the “owners” in the sense of section 56, and were 
not liable to repay the costs of the removal. There is no doubt great force 
in the argument that it is hard that a man who has incurred the loss of 
his vessel should have the additional burden of removing her for the public 
advantage. On the other hand, the owner of property is bound to prevent 
its being a public danger. It is probable enough that the draftsman wrote 
“owner” without reflecting that the same person who was owner when the 
vessel sank, might not be owner when the wreck was removed, or that, as 
in the present case, the vessel might have become a res nud/ius. But with 
the greatest deference, and the judgments are evidently felt by the noble 
and learned lords to be not quite satisfactory, one cannot think the Legisla- 
ture intended that a shipowner should in this way evade his liability to 
remove his wreck from a maritime highway, and but for the rigid rules of 
construction usual in such cases, this result would not have been arrived at. 


The statutory power to make bye-laws imposing penalties for travelling 
without having paid a fare cannot be extended to a case in which there is 
no intent to defraud. In Huffam v. North Staffordshire Railway Co. 
[1894] 2 Q.B. 821, a passenger tendered a return half of a ticket. It bore 
on the back the words “ available on the day of issue only,” and was tendered 
some days later. By a duly published bye-law “any person using a ticket 
on any day for which such ticket is not available” was declared subject to 
a penalty not exceeding 40s. In this case the Railway Co. did not suggest 
that the passenger had any intention to avoid payment, or was actuated by 
any fraudulent motive, but they maintained that a bye-law from which the 
element of mala fides had been eliminated was not wltra vires. This con- 
tention, it is satisfactory to travellers to find, was rejected by Mathew and 
Kennedy J.J., who set aside a conviction by the justices. Of course it is 
difficult for a Railway Company to prove intent to defraud. But on the 
other hand in these days when return tickets are generally available for 
long periods, innocent mistakes must constantly occur, and the Legislature 
never intended to give the companies power to penalise such mistakes in 
order to deter persons from proper fraud. 
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The English Court of Appeal in 7'homasset v. Thomasset [1894], p. 295, 
asserted its power to make orders as to the custody and maintenance of 
children during their whole minority. In the Divorce Court the President, 
hound by previous decisions, had held that the Court cannot interfere 
after the child has reached sixteen. By a rather strange history it has 
come to be settled in England that a boy of fourteen or a girl of sixteen 
has attained the age of diseretion, and will not be compelled against its 
will to remain with a father or Jegal guardian. But as Lindley LJ. 
very clearly showed, this does not imply that the father ceases to be 
the legal guardian. The Court of Chancery, coming in the place of 
the Crown as parens patrie, had undoubtedly exercised somewhat 
vague powers over children who had attained the age of discretion. 
By the Judicature Act 1873 each Division of the High Court can exercise 
the jurisdiction of the old Court of Chancery, and “in questions relating to 
the custody and education of infants, the rules of equity shall prevail.” 
The section of the Matrimonial Causes Act, 1859, under which the present 
application was made, provides that the Court shall have power to make 
orders after divorce with respect to the custody, maintenance, and educa- 
tion of the “children.” It is not to be expected that the Court would, 
except in very special circumstances, compel a child, after it had attained 
the age of discretion, to remain with either parent against its wish. It is, 
however, a totally different question whether, when the children have, after 
the divorce, been given to the mother, and the father has been ordered to 
pay aliment, his liability should cease when the child is at most sixteen 
years old. In the upper classes, it is very unusual for a boy of that age to 
be self-supporting, and in many cases the most expensive part of his educa- 
tion is still in the future. In Scotland section 9 of the Conjugal Rights 
Act, 1861, the language of which is apparently modelled on the Matri- 
monial Causes Act, limits the power of the Court to make orders as to the 
custody, maintenance, and education of pupi/ children. It may well be 
doubted if any such limitation is desirable. The wider powers which the 
English Divorce Court possesses of regulating the patrimonial effects of 
divorce, works, it is believed, much better than our method of leaving the 
innocent spouse to recover legal rights as if the guilty were dead. <A wife 
who has got a divorce frequently recovers little or nothing in this way. 
She is not, as in England, entitled to permanent aliment, and it is very 
hard that the scanty sum she may receive for the aliment of children, of 
which she is made the custodier, shall determine when they cease to be 
pupils. Of course a common liability for aliment may remain, but why 
should it not be embraced in the appropriate, and more convenient, 
jurisdiction ? 


Foden v. Foden [1894], p. 307, raised a small but interesting point. A 


man, who had gone through a form of marriage with his deceased wife's 
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niece, brought a suit for nullity. No appearance was entered for the 
respondent, and decree nisi was pronounced. Subsequently the woman 
obtained leave to enter appearance in order to present a petition for 
alimony pendente lite, and a sum was ordered to be paid to her. On appeal 
it was held that until the decree nist was made absolute, there was a /is 
pendens, and the President had jurisdiction to order alimony. The general 
rule that an alleged wife should receive maintenance from her husband 
until her status has been finally determined is one not to be lightly 


departed from. 
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EARLY LAW: A CHAPTER ON METHOD. 


ee self-evident proposition that the ascertainment of facts 

is the necessary prius of any attempt to explain them. 
Accordingly, we are not concerned to discuss the speculative 
conclusions of a system of legal philosophy, until we have 
examined the method employed by it to ascertain the facts 
which it seeks to explain. If the method he radically bad, 
we need not trouble ourselves too much as to the value of 
the theory. 

The choice of a method is thus of the first importance, 
and is largely determined not only by the nature of the 
facts, but by the nature of the sources of evidence. 

Now, the facts of which Jurisprudence takes account, 
are facts of human conduct. Conduct is the product of 
numerous factors; and, in every instance, its full meaning 
becomes apparent only when the contribution of each of 
these factors is ascertained. In other words, every action is 
the effect of the interplay of the agent and his surround- 
ings; and just as his action is unintelligible if considered 
apart from the social life of which it forms part and parcel, 
so that social life is unintelligible if considered apart from 
the conditions and circumstances which give form to its 
activities. 

It is plain that it is easy to give effect to this view just 
in proportion to the amount of reliable information at our 
command. In the case of a people highly civilised there 
should be, in general, little difficulty ; for, in addition to the 
direct narratives of historians and observers, we have the 
story of its life as told in its literature and art, its monu- 
VOL. VII.—NO. 2, H 
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ments and its laws. But, when we come to deal with less 
advanced communities, we find that these sources fail us; 
and, in our endeavour to supplement what meagre materials 
we have, we are forced beyond the domain of history proper. 


i. 


It has been said that the inventory of a people’s posses- 
sions is to be found in its language.(w) And this observa- 
tion suggests that we may find the aid we seek in the results 
of modern philological research.(b) For, on the assumption 
that the existence of a concept is presupposed in the existence 
of a name for it, it is evident that if we know what was the 
vocabulary of a primitive people, we have materials for the 
reconstruction of its social life. Take, for example, what 
philology has to say of our Aryan forefathers. It tells us 
that they were members not of a tribe but of tribes, pos- 
sessed of, and distinguished by a common element in blood 
and speech; that, in the course of their wanderings, they 
came into contact with alien tribes, with whom they re- 
formed into new combinations; and that, to whatever extent 
they may have been affected by this process of fusion, they 
still retained their racial and linguistic characteristics, so as 
to secure to them transmission and survivance. Such was 
the condition of the primitive people in their early home. 
And as it increased in numbers, it threw off horde after 
horde, each carrying with it into its new settlement its 
portion in the common heritage. It is thus that science 
explains the resemblances, which the descendants of the 
parent language exhibit, and by means of which it seeks to 
recover that language, and, through it, the early Aryan culture. 
Some of the workers in this field have been content to limit 





(a) R. von Ihering, Vorgeschichte d. Indoeuropaer, 1894, p. 2. 

(b) The history of modern philology, its methods, and the contributions made 
by it to our knowledge of early Aryan society form the subject of Schrader’s 
masterly work, “Sprachvergleichung und Urgeschichte,” of which the second 
edition has been translated by Jevons, under the title, “ Prehistoric Antiquities 
of the Aryan Peoples.” 
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their investigations to two or three of the related languages, 
and have attempted to reconstruct from their coincidences a 
period of culture common to the related peoples. Thus, 
Leist has endeavoured to reproduce the legal conceptions of a 
Graeco-Italic,(a) or of an Indo-Greeco-Italic,(b) era. But 
philology looks with suspicion upon this method of arbitrary 
selection, and points out that the correspondences between 
the languages of Greece and Italy are in many instances the 
results of borrowing ; and, in any case, less important than 
those between the Italian and the Celto-Teutonic on the one 
hand, and between the Greek and the Indo-Persian on the 
other. The question may be asked, In how many languages 
must a word appear in order to entitle it to be regarded as 
part of the parent language? And to this question it is 
impossible to give an unqualified answer. It may be 
observed, however, that if the word appear in the languages 
of two or three of the kindred peoples lying farthest apart 
from each other, it is probably a primitive word; if it 
appear in all the related languages, probability may, in 
general, be exchanged for certainty. In applying these 
views, however, we must make allowance for certain possi- 
bilities. A word may have dropped out of all the related 
languages save one, owing to some cause of which we may 
know nothing. And, again, the presence of a word may be 
due to the operation of a process of borrowing. It is plain 
that in either case its presence or absence is inconclusive. 
But take it as proved that a certain word is a primitive 
word. Even then we may be unable to found upon it in our 
reconstruction, for the simple reason that we do not know 
what was its original meaning. It has been contended that 
as the primitive speech contained words corresponding to 
wos, rajdn, and Gms, we are entitled to say of the early 
Aryans that they inhabited towns, were subject to kings, 
and possessed certain well-defined legal conceptions. But 





(a) Civilistische Studien, iv., 1874 ; Greco-Ital. Rechtsgeschichte, 1884. 
(b) Alt-arisches jus gentium, 1889; Alt-arisches jus civile, i., 1894. 
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when we ask what was the nature of these towns, what was 
the scope of the royal authority, what was the specific 
character of these laws? language can tell us little or 
nothing. To meet this difficulty, however, the aid of a 
sister science has been invoked. Archeology has recovered 
from peat-mosses and kitchen-middens, from caves and 
burial-places, the remains of civilisations which had passed 
out of human memory. And of all these remains the 
most instructive are those discovered in the lake-dwellings of 
Switzerland. They take us back to the period known as the 
Stone Age. They show that the inhabitants of those dwell- 
ings knew how to fell trees with their stone axes, and to 
shape them into the piles upon which they erected their 
wooden huts; that they had domesticated the sheep and 
the ox, the dog, and the goat; that they cultivated barley, 
wheat, and flax; that beans, millet, and some of the wild 
fruits formed part of their diet; that they used wheeled 
waggons, and built boats of hollowed logs; that they had 
some rudimentary notions of cooking, spinning, and weaving : 
that they acquired by barter or purchase articles belong- 
ing to distant countries; that they possessed weapons of 
wood and stone, such as arrows, lances, knives, axes, and 
hammers: and that they formed places of defence by fortify- 
ing positions strong by nature with ditch and earthwork.(a) 
Now, an exhaustive examination of the evidence has satisfied 
the most competent authorities that the use of the metals 
was unknown to the primitive Aryans—that they belonged 
to the Stone Age, the same period of culture as the Swiss 
lake-dwellers. And, in accordance with this view, the Swiss 
remains have been employed to elucidate the meaning of the 
Ayran words. Take for example, the word which in Greek 
appears as vow, in Sanskrit as pur. We are not to infer 
from these resemblances that the early Aryans lived in 
“towns with streets fortified with wall and ditch... . In 
the Vedic hymns, as H. Zimmer has conclusively shown, 





(a) Schrader, loc. cit., pp. 512-532 ; id. Jevons’ trans., pp. 355-369, 
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the pur-as are nothing more than ‘strongholds situated 
on high ground, and strengthened by earthworks and 
ditches, whither in time of danger (of war or floods—the 
only occasions on which these places were occupied) the 
inhabitants betook themselves with their goods and chattels.’ 
‘Towns are never mentioned in the Vedas. The same remark 
applies to the age of the Avesta, ... and the Greek vod 
in all probability was originally used in the sense solely of 
axporous. That the Teutons and Slavs were entirely 
unacquainted with towns, and indeed with stone buildings 
of any kind, is proved to demonstration by indisputable 
arguments from language, history, and archeology. At the 
very best, then, all that we could infer from the equation 
mods =pur would be that the” Indo-Persians and Greeks 
“before their dispersion had learned to protect themselves 
by earthworks after the fashion of the Vedic puras, nothing 
more.” (#) It is self-evident, however, that when we leave 
the region of material things, and ask what were the laws 
and what the religion of the primitive people, archeology 
can add nothing to the results of historical and linguistic 
research. No doubt certain primitive customs survive in 
the laws of the descendants of the early race; no doubt 
certain words expressing legal conceptions have been 
assigned by philology, and rightly, to the early language ; 
but regarding the meaning of many, if not of most, of these 
conceptions, we have but the scantiest of information. It is 
in connection with these conceptions that the works of Leist, 
to which reference has already been made, are of special 
interest to students of early jurisprudence. We do not 
propose, however, to follow him in his attempts to apply the 
evidence of language to the elucidation of legal problems, or 
to appraise his results, except in so far as the question of 
method is concerned. Leist accepts the view that language 
has preserved the materials for a reconstruction of pre- 
historic society. But he confines his survey to the peoples 





(a) Schrader, loc. cit., p. 198; id. Jevons’ trans, p. 140. 
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of Italy, of Hellas, and of the India of the Vedas, on the 
ground that they are united by a common bond—the recog- 
nition of Divine, as above human, law. He is of opinion 
that until the nature of this conception is completely 
ascertained, it is impossible to discuss to advantage the 
resemblances which undoubtedly subsist between the Ger- 
mans and the other kindred races; and that, as regards the 
religious institutions of the Celts and Slavs, we are not as 
yet in a position to draw any general conclusions. We have 
already observed that philology looks with suspicion upon 
the selection of a certain group of the related peoples as the 
subject of investigation; and we find that in numerous 
instances—e.g., in dealing with early forms of legal pro- 
cedure, Leist is forced to extend his outlook. In point of 
fact, to postpone the consideration of German to that of Indo- 
Greeco-Italic usage is to invert the true order, for it is in the 
case of Germany that we have by far the fullest information 
as to many early social institutions—e.g., as to the position 
of the outlaw. Apart from this question of selection, how- 
ever, we may admit that there are words in those three 
languages which express the notion of Divine, as distinct 
from human, law; and that, of these words, the Sanskrit 
and Greek are derived from a common root, and signify 
“that which is laid down” or “established” by Divine 
authority, while the Italian is derived from another root, and 
signifies “that which is said,” “a Divine utterance.” (a) It 
does not follow, however, that we are justified in assigning 
to primitive times the conception of a Divine law governing 
and directing the course of family and social life. “ For it is 
conceivable that three lofty, closely related peoples should, 
when their belief in the gods had assumed a purer form, 
independently come to regard certain precepts . . . as 
expressions of the will of the immortals.”(b) And this view 





(a) R. v. Ihering, Geist d. Rom. Rechts, i. 266, note; Leist Greco-Ital. 
Rechtsgeschichte, p, 235. 
(b) Schrader, loc. cit., p. 355; id. Jevons’ trans., 244. 
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is corroborated by the fact that in the domain of material 
things we not infrequently find uniformities among peoples 
unconnected by race, or language, or situation. Thus it is 
not to be inferred from the fact that the monuments of the 
Pharaohs portray the huntsmen as using the same weapon, 
the bolas—a casting-line with balls attached to it—as the 
modern Patagonian, that the Patagonian is descended from the 
Egyptians, or that the Egyptians borrowed the practice from 
South America. ‘This is rather one of the innumerable 
instances in which the same implement has been independ- 
ently invented by natives remote from, and perfectly alien 
to, one another.”(a) Further, in assigning meanings to 
words solely on linguistic grounds, we are always in danger 
of “pouring new wine into old bottles,” of informing 
primitive terms with modern conceptions. We have already 
pointed out this danger in the case of wods, and instances 
might be easily multiplied. And even assuming that we are 
in possession of materials sufficient to enable us to determine 
the natuce of the family relations, rights of property, legal 
procedure, and system of punishment, among our Aryan 
forefathers, we must not forget that a knowledge of these 
institutions will not carry us far in an inquiry concerning 
the earliest stages of culture, for they “are, to use the 
language of geology, post-pleiocene, separated by a long 
interval from the foundations of civil society, and throwing 
upon them no light.” (b) 


IT. 


But another source of information lies open to us. We 
are seeking for materials to enable us not only “to compile 
the preface to general history,” but to check the results of 
the sciences with which we have been dealing: and we have 
the highest authority for saying that such materials are to be 
found in the manners and customs of the so-called savage 
races. Once it was the fashion to dismiss the practices of 





(a) Peschel, “The Races of Mankind,” 1876, p. 193. 
(6) M‘Lennan, “Studies in Ancient History,” 1886, p. 2. 
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such peoples as aberrations and stupidities, unworthy of 
regard. Gut that view has been completely discredited by a 
more intimate acquaintance with the mode of thought and 
habits of life of rude societies; and especially by the dis- 
covery that usages, which had been regarded as instances of 
retrogression, are not peculiar to existing barbarism, but are 
traceable among highly cultivated peoples, not, it is true, as 
living realities, but in symbolical forms. These considera- 
tions force us to the conclusion that, in studying the history 
of society, we must look for the evidence as to its beginnings, 
not exclusively in the remote ages of antiquity, but amongst 
the uncivilised races of to-day. 

Starting from the proposition, that the facts of “ savage” 
life are to be used in supplement of those supplied by history, 
philology, and archeology, let us inquire what bearing this 
view of the evidence has upon the question of method. 
Perhaps an answer may more readily be obtained if the 
question be stated in another form. We have seen that 
linguistic resemblances are due, within the limits already 
indicated, to common descent from a parent language. Can 
we assign similarities of usage to the operation of a general 
principle? Assume, for example, that one and the same 
custom exists in different quarters of the globe, at different 
periods of time, among peoples unconnected by language or 
race, how are we to discover the cause of that uniformity ? 
At first sight the answer seems obvious. A custom is part 
of the social life of a community ; and, accordingly, we must 
seek its explanation in ascertaining what are the factors 
which are, or have been, operative in the formation of that 
social life. We must pursue the same course in regard to 
each instance ; and, when our inquiry is completed, we shall 
be in a position to say whether the uniformity in question is, 
or is not attributable to one and the same cause. The weak 
point of this method is that it can be worked successfully 
only where its materials are ample. But, unfortunately, in 
the majority of cases our information is scanty in the 
extreme; in many, it is unreliable; and, in view of these 
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facts, attempts have been made to discover a method more 
general and far-reaching in its applications. This character, 
A. H. Post(a) claims for a method which he describes as 
“comparative-ethnological.” It differs from the method, 
which we have indicated above, in the point of view from 
which it surveys its materials, and, by consequence, in its 
arrangement of them. It groups usages, not according to the 
peoples which practise them, but according to their own 
specific character; and, in so far as they are similar or 
identical, it regards them as the effects of similar or identical 
causes—no matter where they are found, or at what period 
of the world’s history. In justification of this method, Post 
alleges that he is engaged not in a historical survey of a 
particular community, but in an inquiry into the operation 
of invariable and universal laws—in an attempt to trace 
certain social phenomena to their origin in the principles of 
human nature; and he argues that on this ground he is 
within his right in disregarding distinctions of time and 
place, and in using the customs of different peoples as 
examples illustrative of the working of general laws. In 
other words, he starts from the undoubted fact that there are 
certain characteristics common to all men always and every- 
where ;—that they feel the pressure of certain elementary 
“needs and greeds,” that they live not apart, but together, 
associated in groups, and that they are endowed in varying 
degree with the same intellectual faculty. He regards it as 
self-evident that the practices and conceptions of groups of 
beings similarly constituted will exhibit similar qualities ; he 
points out that some groups exhibit a custom at an early 
stage, some at a later stage; and he contends that, by 
comparing and contrasting uniformities of conduct wherever 
they appear, he is able, in the case of certain usages, to 
trace them from their beginnings in our common nature, 
and to illustrate them at every stage by means of some 


(a) Bausteine fiir eine allg. Rechtswissenschaft auf vergleichend-ethnologischer 
Basis, 1880, i. 18. 
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or other of the communities which practise them.(a) He 
asserts further that by adopting this method we shall save 
ourselves a vast amount of the labour necessarily involved in 
the employment of what he calls “the historical method,’— 
i.e., the method which seeks to explain a custom by giving a 
detailed account of the life and the surroundings of each of 
the peoples among which it is found, and by observing what 
is its function in that life of which it constitutes an organic 
part. It cannot be denied that while he has done much for 
science in collecting valuable information, and in emphasising 
the importance of ‘‘ savage” usage in the study of early law, 
he is, in his earlier works especially, far from satisfactory in 
all that pertains to method. How can we tell whether a fact 
is or is not relevant, until we know what it means? How 
can we say what phenomena are, and what are not, the 
manifestations of universal principles until we have investi- 
gated their causes? How can we throw out of account all 
considerations of sequence in time and of geographical posi- 
tion until we have satisfied ourselves that they do not affect 
the origin of the practice in question? How, in the absence 
of a standard of comparison, are we to arrive at any con- 
clusion by comparing and contrasting uniformities of conduct? 
What, in the absence of precise knowledge, is our justification 
for inferring from similar results that they are the effect of 
similar causes? In point of fact, it is only when we know all 
that the method can tell us, that we are safe in applying it. 
A later work,(b) however, shows that Post has considerably 
modified his views; for, in contrasting with his own the 
historical method, he allows the superiority of the latter in 
certain respects. He admits that by making us intimately 
acquainted with the institutions of this or that people, it 
secures a thorough understanding of the general characteristics 
of corporate life, and thus prepares a foundation,—the most 
solid,—for a universal science of law and morals. It often 





(a) Loc. cit., pp. 13-18. 
(b) Studien zur Entwicklungsgeschichte d. Familienrechts, 1889. 
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happens, however, that we know little or nothing of a custom 
beyond the fact of its occurrence. Taken by itself, it defies 
explanation ; perhaps it is so ungermane to our notions that 
we are inclined to doubt the accuracy of our informant. It 
is just such a case that Post professes to meet by the applica- 
tion of his method :—he professes, that is to say, to explain 
the fragment of conduct in question by the light of the 
similar practices of other peoples. It is sufficiently obvious 
on his own showing that the results of the historical method 
constitute an indispensable factor in this process of com- 
parison. For to compare the unknown with the unknown is 
futile ; we could hope to ascertain the meaning of a custom 
observed by a tribe of which we know little or nothing, only 
by comparing it with a similar custom observed by a tribe 
with whose whole circumstances we are familiar; and even 
then our conclusions could lay no claim to certainty. If this 
be so, it seems to us that a comparative method will be pro- 
ductive of results which are reliable, just in proportion to 
the fulness of our knowledge regarding the peoples whose 
usages are compared; and, accordingly, to our thinking at 
least, Post's method is to be trusted least, when it promises 
most. (@) 
Il. 


A consideration of the nature of the evidence and the 
conditions of its ascertainment make it plain that the first 
essential to success In an inquiry upon the lines of ethno- 
graphy is, as Westermarck(b) has pointed out, a rich material. 
Not infrequently we are supplied by different observers with 
irreconcilable accounts of the same people. Thus the Anda- 
man Islanders are described by Colebrooke, St. John, and 
others, as more like brutes in their habits than human beings, 
without religion or government, cunning, crafty, revengeful, 
and shameless ; while Man praises the modesty and chastity 
of their women, and informs us that marriage is a well- 


(a) Vide infra, p. 112. 


b) “The History of Human Marriage,” 2nd Ed. London, 1894, p. 4. 
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defined institution, and that the chiefs authority is recognised 
not only in his own person, but as reflected on his wives.(@) 
The cause of divergencies, such as these, is to be found partly 
in the qualities of the observer, and partly in the conditions 
under which the evidence is produced. Thus a man may be 
unfitted for accurate observation by natural incapacity or by 
want of previous training. His intellectual vision may be 
distorted by prejudices of class, race, or creed, or by posses- 
sion by a ready-made theory. Such disqualifications will 
diminish his ability not only to ascertain the facts, but to 
deal with them as evidence. ‘Take for example the case of a 
traveller who seeks, by interrogating the members of some 
savage tribe, to acquaint himself with their mode of life and 
thought. The possibilities of error are many. Thus, his 
manner, or bearing, or method of inquiry, may be such as to 
repel a witness, who would speak freely enough to those who 
had gained his confidence. Again, he may be so unfamiliar 
with the mental processes of uncivilised men, or he may be 
so ignorant of the language of his informants, that he may 
completely misapprehend the meaning of their answers.(b) 
The difficulties attending the employment of interpreters is 
well illustrated by the experience of Lewis and Clark, in 
their expedition to the river Columbia. ‘In order to con- 
verse with the Chopunnish Indians, Captain Lewis addressed 
one of his men in English; that man translated the question 
into French to Chaboneau ; Chaboneau translated it to his 
Indian wife into Minnetaree; the woman translated it in 
Shoshonee to a prisoner ; and the prisoner translated it into 
Chopunnish.”(c) Besides, we must not leave out of account 
the quality of the witnesses. A savage cannot understand 
that there is no motive in asking questions other than desire 
for information. Accordingly, he is reticent and suspicious. 





(a) Authorities cited in Maine, “ Early Law and Custom,” 1883, pp. 229 et seq. 
(b) Vancouver, “ A Voyage of Discovery,” 1790-95. London, 1798, i. 136, 158. 
(c) Humboldt, “ Personal Narrative of Travels to the Equinoctial Regions of the 
New Continent, during the years 1799-1804 ;” transl. Williams, London, 1814, 
iv. 549, note. 
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Very likely he will frame his answers in order to mislead ; 
or, if it serve him better, will tell, not the truth, but what 
he thinks his questioner would like the truth to be.(@) Thus 
Humboldt observes :—‘ The wily politeness, to which the 
least cultivated Indian is no stranger, induced them some- 
times to give to their answers the turn that seemed to be 
suggested by our questions ;”(b) and Lord Dunmore says of 
the inhabitants of Kashgar that “They have a peculiar knack 
of answering a question by invariably agreeing with the sense 
in which the question is put.”(c) Of course this tendency 
is most observable when the inquirer tries to lead the witness, 
Thus we are told that the Indians of the missions were made 
to affirm or deny whatever the monks, who questioned them, 
pleased.(d) Sometimes a savage will not answer at all, either 
because he is distrustful, or because he is so unused to, and 
so easily wearied by thinking, that he will not, or cannot, 
apply his mind to the matter in hand.(e) These are, of 
course, only instances of the dithculties, which confront us, 
in dealing with the statements of men, whose conceptions as 
regards the most ordinary matters are absolutely different from 
our own, who confuse effect with cause and cause with effect, 
and who are ready to deny or affirm what they have not 
taken the trouble to observe.(/) 

In circumstances such as these it is not surprising that 
accounts differ. It is only by comparing and contrasting 
one narrative with another, and by considering the oppor- 
tunities and characteristics of the narrators, that we can 
decide what to accept and what to reject; and, accordingly, 
a rich material is necessary. This requirement is imperative 
no less in the explanation than in the ascertainment of the 
facts. Let us take the latter case first. We are told that 
among the Indians of Kotzebue Sound “The stranger first 





(a) Vancouver, loc. cit., i. 269. (b) Loe. cit., iii. 241. 
(c) “The Pamirs.” London, 1893, i. 263. 

(d) Humboldt, loc. cit., iii. 241. 

(e) H. Spencer, “ Principles of Sociology,” 3rd Ed., i. 82. 

(f) Humboldt, loc. cit., iv. 335 ; v. 256. 





110 THE JURIDICAL REVIEW. 


comes and lays some goods on the shore, and then retires ; 
the American then comes, looks at the things, puts as many 
things near them as he thinks proper to give, and then 
also goes away. Upon this the stranger approaches and 
examines what is offered him; if he is satisfied with it, he 
takes the skins, and leaves the goods instead; but if not, 
then he lets all the things lie, retires a second time, and 
expects an addition from the buyer.”(a) In order to estab- 
lish the existence of such a custom, our first concern is to 
seek for some corroboration of Kotzebue’s account in the 
narratives of other travellers who have visited the people in 
question. Assume, however, that no such evidence is pro- 
curable, our sole resource is, following the example of Post, 
to ascertain whether similar customs are practised by other 
peoples. Now we are told of Ceylon that “It was originally 
uninhabited by man, only demons, genii, and dragons dwelt 
there. Nevertheless merchants of other countries trafticked 
with them. When the season for traffic came, the genii and 
demons appeared not, but set forward their precious commodi- 
ties marked with the exact price; if these suited the 
merchants they paid the price and took the goods.”(b) It 
cannot be doubted that Fa Hian is here referring to the 
Veddahs, of whom Ribeyro tells us that when they want 
axes or arrows, they make models of them, and carrying 
these by night to an armourer’s door, leave them there with 
half a boar or stag. The armourer makes the articles 
required, and hangs them up where the flesh was laid; and 
the Veddah takes them away the following night.(c) 
Assume, further, that these are the only reported instances 
of the custom in question. Then the case stands thus :—We 





(a) Kotzebue’s “ Voyage of Discovery in the Years 1815-18.” London, 1821, 
i, 228, 

(b) “Fa Hian, Pilgrimage of, from the French edition of the Foe Koui Ki of 
Remusat, Klaproth, and Landresse.” Calcutta, 1848, p. 332. 

(c) “ Histoire de Visle de Ceylon.” Amsterdam, 1701, p. 179. See also Knox, 
“Historical Relation of the Island of Ceylon.” London, 1681, p. 62; and 
Tennent, “Ceylon,” third edition. London, 1859, i. 592, where many authorities 


are cited. 
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are told that a certain usage prevails a* Kotzebue Sound, 
and that a similar usage has been observed in Ceylon, and 
the question is, How can the one account be used in cor- 
roboration of the other? The answer to be given depends 
on a variety of circumstances. If we knew little or nothing 
of the quality of the evidence on which these narratives 
rest, and little or nothing of the peoples compared, beyond 
the fact that this practice is attributed to them, we could not 
attach much importance to the correspondence. On the 
other hand, it would gain immensely in significance, if it 
were within our knowledge that Kotzebue has shown himself 
in other parts of his work to be an accurate and reliable 
observer, that Ribeyro’s statement is supported by unim- 
peachable evidence, and that the modes of thought and 
conduct, and the general surroundings of the two com- 
munities are very similar.(z) In other words, a narrative 
will be valuable as corroborative evidence just in proportion 
to our acquaintance with the history and circumstances of 
the peoples compared. And when we come to inquire 
what is the meaning of the alleged custom, we find 
that the value of the comparison of instances is 
similarly conditioned. The mere fact that one and the 
same usage is practised by different peoples does not 
justify us in concluding that it is in every case to be 
assigned to the same cause. It may be quite true that 
the Koniagas will eat anything except pork, but Lord 
Kingsborough’s deduction that they are of Jewish origin 
hardly follows.(b) No doubt such logic appears absurd 
enough when baldly stated. Still we not infrequently meet 
with comparisons which call to mind Fluellen’s method :— 
“There is a river in Macedon; and there is also, moreover, a 
river in Monmouth ... and there is salmons in both.” 
The proposition upon which we are insisting, put broadly, is 

(a) Vide p. 117, infra. 

(b) A number of instances of such reasoning are given in Bancroft, “The 


Native Races of the Pacific States of North America.” London, 1875, i. 17, et seq., 
107. 
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this—that conclusions cannot be safely drawn from the 
comparison of identities of conduct, however frequently they 
may occur, and however wide may be the area within which 
they do occur, unless we know more of them than the mere 
fact of their occurrence. Half-a-dozen tribes may practise 
the same custom, and yet in each case the custom may have 
arisen from a different cause. It may have been adopted 
owing to the special circumstances of the tribe adopting it; 
it may have been forced by a conquering, on a conquered, 
tribe ; it may have been borrowed by the conqueror from the 
conquered ; it may have been introduced from a neighbour ; 
it may have been imposed by local or climatic conditions, by 
terms of military service, by distribution of wealth, by the 
prescript of priest or headman, or by the caprice of a ruler; 
it may be the outcome of religious or esthetic conceptions, 
or it may be the child of fashion. In short, the customs 
compared may be identical in form only, but different in 
meaning; or they may be identical in form and mean- 
ing, but the identity may be due to a process of borrow- 
ing. Westermarck asks the question, ‘How can we 
from ethnographical facts acquire information regarding 
the early history of mankind?” and answers it thus, “ We 
have first to find out the causes of the social phenomena ; 
then, from the prevalence of the causes, we may infer the 
prevalence of the phenomena themselves, if the former must 
be assumed to have operated without being checked by other 
causes.”(a) We must, that is to say, ascertain not only the 
causes, but how far their operation is subject to the action of 
other causes. If this be so, it is plain that a mere accumula- 
tion of instances is in itself of no great value, and that a 
comparison of usages will be fruitful just in proportion to 
our knowledge of what they mean. ‘Take, for example, a 
favourite unit of comparison,—the well-known passage of the 
“ Germania” :—‘‘ Sororum filiis idem apud avunculum qui 
apud patrem honor. Quidem sanctiorem artioremque hunc 





(a) Loc. cit., p. 4. 
































EARLY LAW: A CHAPTER 





ON METHOD. 113 





nexum arbitrantur, et in accipiendis obsidibus magis exigunt, 
tanquam ii et animum firmius et domum latius teneant. 
Heredes tamen successoresque sui cuique liberi; et nullum 
testamentum.” These words Lubbock(a) understands as point- 
ing to female inheritance; M‘Lennan,() to the prevalence 
of polyandry over an area wider in former times than at the 
present day ; Schrader,(c) to the intimate relations of brother 
and sister, arising from the position occupied by the former 
as guardian of the family on the father’s death ; and Post,(d) 
to a primitive matriarchate, in which children were regarded 
as related only to their maternal kindred. What value can 
a usage have as a unit of comparison when there are as many 
interpretations of it as there are interpreters? It has been 
said of certain customs that they mark a stage through which 
all people must pass. To lay a foundation for such a state- 
ment, it is necessary to prove that in each instance of their 
occurrence they are attributable to one and the same cause, 
and to that cause alone. How can there be such proof when 
the highest authorities differ as to the meaning to be attached 
to the customs in question ? Again, it has been said of poly- 
androus relations that all possible forms must lie between the 
ruder or Nair usage and the higher or Tibetan.(e) Now, 
what course does M‘Lennan pursue in his treatment of the 
facts relating to the Nairs? He tells us that there are three 
accounts—that of Hamilton,(/) that of Buchanan,(g) and that 
contained in the Asiatic Researches ;(4) and upon the basis 
of these three accounts, and considering these so-called 
marriage customs apart and by themselves, he proceeds to lay 
down the main characteristics of Nair polyandry, and the 
directions in which it tends to develop. Following in his 





(a) Loe. cit., p. 148. (b) Loe. cit., p. 144. 
(c) Loe. cit., p. 571, Jevons’ transl., 395. 
(d) Geschlechtsgenossenschaft des Urzeit . . . 1875, p. 103, cp., also Wilda, 
Das Strafrecht der Germanen, 1842, p. 212 ; Dargun, Mutterrecht und Raubehe, 
1883, p. 21; Starke, “The Primitive Family,” 1889, p. 112. 

(e) M‘Lennan, loc. cit., p. 100. 

(f) “New Account of the East Indies,” 1727, i. 308. 

(g) “Journey from Madras,” &c., 1807, ii. 411. (hk) V., p. 13. 
VOL, VII.—NO. 2. I 
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footsteps, Robertson Smith(q@) applied the term ‘ Nair poly- 
andry” to a specific type of sexual relationship. Now, we 
are not limited to three accounts ; in point of fact, there are 
few peoples regarding whom we have fuller information. 
Writers of the nations who struggled for the Pepper Country 
—Arabs, Portuguese, Dutch and English : French and Italian 
travellers, the Lettres Edifiantes of the Jesuit Fathers, English 
and German missionaries,(b) and the reports and manuals of 
the Indian Governments—describe in fullest detail, and at 
different periods, the countries, climate, productions, and 
inhabitants of the Malabar coast. . M‘Lennan not only passes 
by all these important sources of evidence, save three, but, in 
dealing with these three, confines himself entirely to that 
portion of them which bears directly upon customs relating 
to marriage and inheritance. In other words, in considering 
these customs, he throws out of view the whole fabric of Nair 
social life, and its surroundings in the present and in the past. 
And as he treats instances of similar usages elsewhere in the 
same way, he deprives himself of the foundation upon which 
an investigation into their causes must be based. Peschel (c) 
tell us that “polyandry . . . must not be confounded with 
the community of wives of the military caste to whom 
celibacy was prescribed as a vow of the order, such as the 
Nairs of Malabar, and formerly certain Cossacks.” How are 
we to determine whether this statement is or is not well 
founded unless we know the facts as to Nair and Zaporogian(d) 
military organisation? It is only by examining these customs, 
not as wrenched out of their setting, but as forming part of a 
social whole, that we can hope for light. Thus, for example, 
we learn from Ferguson (e) that ‘There are no two tribes in 
India, except the Nairs and Newars, who are known to have 





(a) “ Marriage and Kinship in Early Arabia,” 1885, p. 121 et seq. 

(b) Bachofen, “ Antiquarische Briefe,” 1880-1886, 1., ch. xxviii.-xxx., gives 
many extracts from these authorities ; but his extracts are limited to accounts of 
so-called marriage customs. 

(c) Loc. cit., p. 222. 

(d) Von Haxthausen, trans. Farie. London, 1856, ii. 355. 

(e) “ History of Indian and Eastern Architecture.” London, 1876, i. 308. 
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the same strange notions as to female chastity, and that, 
coupled with architecture and other peculiarities, seems to 
point to a similarity of race... . Ido not think there is 
anything in the likeness of the names, but I do place faith in 
the similarity of their architecture, combined with that of 
their manners and customs.” This is not the place to discuss 
the question how far the employment of such materials as 
these might enable us to say what is the meaning of these 
Nair customs, what has been their origin, and what has been 
the process of their growth, or to assign to them their place 
in a general scheme of the development of the relations 
between the sexes. We are only concerned to point out what 
the evidence is, and how it should be dealt with. Still, it is 
self-evident that M‘Lennan’s conclusions lose in cogency just 
because, and in so far as they are based upon a portion only 
of the facts. Further, it is only by an examination of the 
whole facts that we can say whether they contain an element 
of right or law. Take, for example, the evidence from which 
the existence of a jus prime noctis has been inferred. No 
doubt it has been established that at different periods, among 
different peoples, in different quarters of the globe, kings and 
tyrants, nobles and ecclesiastics, priests and medicine-men 
have indulged in the practices alleged ; but it is extremely 
doubtful whether it has been proved that, in so doing, 
they were acting as of right. It is not within the scope 
of this paper to discuss the question, How are the instances 
reported to be explained.(a) The facts may be accounted 
for, in some cases, by an abuse of power; in other cases, 
by belief in the reception of a religious benefit. In short, 
they are susceptible of different explanations; and not 
infrequently the alleged right turns out to be merely an 
indecent fact. This so-called droit du sergneur was, says 
Westermarck, ‘A privilege taken by the law of might ;” 





(a) See in addition to Schmidt’s “Jus Prime Noctis,” 1881, Giraud Teulon, 
“ Les Origines du Marriage et de la Famille,” 1884, pp. 32 et seq. ; Starke, loc. cit., 
p. 124; and Westermarck, loc. cit., p. 77 ; Shakespeare, “ Henry VI.,” pt. ii., act 4, 
scene 8; and Cosmo Innes, “ Legal Antiquities,” p. 53. 
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and he goes on to ask the question, “ How, in such cases, 
shall we draw the line between might and what is popularly 
accepted as right?” With the greatest deference to this 


high authority, the answer is surely not far to seek ; we can, 
that is to say, distinguish between what is right and what is 
might only by ascertaining what are the facts in each par- 
ticular case. Assuming the facts to be as stated by 
Linschoten,(@) we should hardly be justified in crediting the 
rhinoceros of Bengal with a jus primi haustus; and if we 
find (to take an instance) that the priests of Malabar are paid 
for their services, or that the acts of Eskimo Angekoks, or 
Carib Pajés, are regarded as conferring a special blessing, we 
may be allowed to doubt if these privileges were, in any 
sense, ural. 

If, then, the views for which we have been contending 
are well founded, it is clear what must be our modus 
operandi in the investigation of any given custom. Our 
primary task is to collect, so far as possible, all the available 
evidence respecting each of the peoples which practise it. 
We must take each people together, with the influences, 
physical, moral, and intellectual, which go to mould its 
national life. We must inform ourselves as to its arts, 
sciences, and pursuits; as to its climate and productions ; as 
to the country which it inhabits ; and as to the neighbours by 
whom it is surrounded, &c., &ec. ;(b) and, keeping always in 
view the connection of the specific usage with its environment, 
we must endeavour to trace the processes of its growth. Then 
only shall we he able fully to understand what meaning the 
custom in question has in each of the social organisms of 
which it forms part. Could we ascertain what it means, 





(a) “Voyages.” London, Hakluyt Society, 1884, i. 97:—“The Portin- 
gales and those of Bengala affirme that, by the river Ganges, in the kingdome of 
Bengala, are many of these rhinoceros, which, when they will drinke, the other 
beastes stand and waite upon them, till the rhinoceros hath drunke . . . and then 
after him all the other beastes doe drinke. . . .” 

(b) Thus the compiled and classified facts forming the “ Descriptive Soci- 
ology” were intended to serve as data for the conclusions of the “ Principles of 
Sociology.” See the Preface to the first volume of the latter work. 
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wherever it appears, then we could say with certainty in how 
far it indicates a stage through which all the peoples which 
practise it have passed. But here we are confronted with 


the difficulty that we do not possess full and trustworthy 
information regarding all these peoples. We must be con- 
tent to say that our conclusions must be limited by the limits 
of the evidence. But then the question arises, What are 
those limits? How far, for example, does the fact that a 
custom has a certain meaning among peoples, regarding 
which we are fully informed, entitle us to infer that a similar 
custom, practised by peoples, regarding which we are not 
fully informed, has the same meaning? As we have already 
seen,(@) no general rule can be laid down; each instance 
must be dealt with according to the amount and value of the 
evidence bearing upon it. 

It is in cases of this sort that the method to which Dr. 
Tylor()) has recently invited attention may be employed 
with great advantage. He has examined the usages of some 
three hundred and fifty peoples, “ranging from insignificant 
hordes to great cultured nations ;” and he has classified and 
tabulated them, with a view to ascertaining what he calls the 
“adhesions ” of each usage—ascertaining, that is to say, what 
peoples have the usage, and what other usages accompany, or 
lie apart from it. It is, for example, the practice among 
certain tribes for a man to avoid looking at, speaking to, or 
mentioning the name of, his wife’s relations. Where the 
husband lives permanently with his wife’s family, this prac- 
tice occurs more frequently than the ordinary law of chance 
distribution would lead us to expect; less frequently than 
that law would give, where he takes his wife to his home 
immediately upon his marriage. Relying on this two-fold 
modus probandi, Dr. Tylor infers that it is the result, not of 





(a) Vide supra, p. 112. 

(b) “Journal of the Anthropological Inst.,” xviii. pp. 245, et sey. See also the 
observations of Mr. Galton and Professor Flower in the discussion which followed 
the reading of the paper. Dr. Tylor confined himself to the application of his 
method in an investigation of the laws of marriage and succession. 
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mere accident, but of some sort of causal connection, that 
ceremonial avoidance of his wife’s relations by the husband 
accompanies his permanent residence with them. We have 
already seen what are the limitations and disabilities affecting 
the method which seeks to reconstruct early society from the 
evidence of language; and we noted that the presence of a 
word in, or its absence from, a national vocabulary, was 
sometimes due, in the former case, to a process of borrowing, 
and, in the latter case, to the fact that it had dropped out of 
the language. In the same way, a custom may have been 
borrowed ; and, accordingly, in applying Dr. Tylor’s method, 
it is of the first importance to secure that the units compared 
are really independent units. Or a particular tribe may have 
ceased to practise a custom, and we, in our ignorance, may 
class that people among those who never practised it. And 
this consideration leads us to observe that, as we do not 
possess information regarding all the peoples that exist or 
have existed, we must always remember that we are dealing 
with an imperfect record, so that, at best, our application of 
Dr. Tylor’s method can only be approximately accurate. 

No doubt, it is obvious that our conclusions must wait 
upon our proof; that we are not entitled because the evi- 
dence is scanty, to exaggerate its importance. But the 
obvious is not always observed ; the attractions of the pros- 
pect are not infrequently more engrossing than the safety of 
the path; and in matters sociological, at all events, there is 
need of the caution :— 

“Tn der Erde liegt die Schnellkraft 


Die dich aufwarts treibt, beriihre mit den Zehe nur den Boden 
Wie der Erdensohn Antaeus, bist du alsobald gestirkt.” 


P. J. Hamitton GRIERSON. 





INTEREST. 
Part II. 


r a former article an attempt was made to state the 

ethical conceptions and the social and economic condi- 
tions which have from time to time controlled the law pre- 
vailing in different countries as to interest on money. It was 
shown that in primitive states of civilisation the chief occa- 
sion for the borrowing of money was for the relief of dire 
necessity—for the warding off of famine or captivity—and 
that even in slightly more advanced times, when loans were 
not required for these purposes, they were, in general, raised 
only that they might be devoted to prodigal extravagance 
on the one hand, or to pious uses on the other. In any case, 
the man who enriched himself by lending money for gain, 
was either trading on the necessities, or pandering to the 
weaknesses, of his neighbours. But when, through the growth 
of trade, opportunities had arisen for the profitable employ- 
ment of money, interest gradually came to be recognised as 
truly the lender's share of the increase, due to him for the 
risk run by him, and as the reward of his saving and 
abstinence. 

Moreover, it appeared that the recognition accorded by the 
law to the propriety of interest was much more frank and un- 
reserved in Scotland than in England. In the latter country, 
it was due only as matter of express stipulation, or after 
formal demand, or in certain exceptional circumstances ; in the 
former, it was looked on as one of the ordinary incidents of 
obtaining the use of another’s money—a contract to pay it 
being readily implied, and it being due, apart from any 
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implied contract, in most cases in which money was wrong- 
fully withheld from the true owner without fault on his part. 
Finally, it seemed to follow from what was then the latest 
reported decision, that in Scotland, even in claims of damages 
for breach of contract interest would be awarded, on the 
damage coming to be assessed, in all cases where the injury 
was resolvable into deprivation of a sum of money, of which 
the pursuer would otherwise have had the benefit. 
Apparently, however, Dunn & Sons v. The Anderston 
Foundry Company,(a) marks for the present the high-water 
line of the tide of judicial favour for interest. For in a very 
recent case, Durie’s Trustees vy. Aytoun(b) 3rd Novem- 
ber, 1894, a pursuer found entitled to repetition of sums 
disbursed by him over a series of years, was refused that 
interest which alone could have placed him in as good a 
position as he would probably have occupied, had he not 
erroneously made the payments. In 1861 the proprietor of 
the estate of Craiglussar sold a portion of it, but from that date 
until 1893 assessments for land tax and heritor’s assessment 
were made on the estate, including the subjects sold, on a 
gross valued rent for the whole, and were paid by the seller. 
In 1893 the seller got the gross valued rent rateably appor- 
tioned, and thereafter claimed payment from the purchaser of 
the proportion of land tax, effeiring to the lands sold, for the 
period from 1861 to 1893, with interest on the periodical 
payments at 3 per cent. Liability was admitted for the 
payments, but disputed for the interest. The Second Divi- 
sion gave decree for the payments only, without interest. 
What chiefly weighed with the judges was apparently the fact 
that the party really to blame for the pursuer being kept out 
of his money was the pursuer himself, as it lay with him to 
get the proportions of the valued rent effeiring to the differ- 
ent properties determined. Lord Young, 
approval Lord Westbury’s statement in Carmichael v. 
Caledonian Railway Company,(c) that “interest can be 


however, cited with 





(a) 31 S.L.R. 696. (b) 32 S.L.R. 28, (c) 8 M. (H.L.) 131. 
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demanded only in virtue of a contract express or implied, or 
by virtue of a principal sum of money wrongfully withheld, 
and not paid on the day when it should have been paid ;” 
an exposition of the law which is with difficulty made elastic 
enough to cover Dunn & Company's case. 

Passing now to consider laws regulating the rate of 
interest, we are met by the apparent paradox that in most 
instances the enactment of usury laws is the first step 
towards freedom in monetary transactions. So long as tak- 
ing interest in any form was under ban, whether of public 
opinion or of law, any regulation of rate would be obviously 
inappropriate. But with the first recognition that interest 
was to some extent moral, deference to the very considera- 
tions which men had been accustomed to regard as reasons 
for condemning it altogether, would suggest the desirability 
of fixing such a limit to the rate, as would check at once the 
extortionate and the prodigal; and as a rule such legislation 
was resorted to. The pioneer law-giver, Solon, displayed in 
this matter an almost modern enlightenment. Met by terrible 
evils in the shape of debt and oppression, he cut the knot by 
merely abolishing execution against the person of the debtor, 
imposing no restraint on the rate of interest which might be 
stipulated for. The result seems to have been that lenders, 
unable by personal persecution to force payment from an 
impecunious debtor, looked chiefly at the security offered, 
and where they were not disposed to lend from charity, had 
small inducement to lend at extortionate rates to a debtor 
unable to give security. At anyrate, while the rates preva- 
lent sometimes ran very high, there was no recurrence of the 
former evils. 

In Rome, beyond a general prohibition of usury in 
the XII. Tables, interest was for long quite unregulated, 
and most extortionate rates were sometimes paid. ‘The war 
tribute imposed by Sulla on Asia is said to have been 
advanced by capitalists on terms which repaid them six times 
over in fourteen years. ‘That the prevalent prejudice 
against interest had some effect, is indicated, however, by the 
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fact that whereas in Rome, where it would be most strongly 
felt, current interest was in the time of the early Empire 
4 per cent.,in the more remote provinces it ran to 25 or 30 
per cent. ; but, of course, here other elements also came into 
play. By Justinian’s legislation, the accumulation of arrears 
was declared illegal, and the maximum ordinary rate of 
interest fixed at 6 per cent., or in mercantile transactions 
8 per cent. 

In our own country the first of the Usury Laws which fixed 
a rate of interest was the Act 1597, c. 18, which provided that 
no one should take greater interest than 10 per cent. That 
this Act was somewhat disregarded appears from the later 
Statute of 1612, ¢. 9, which provides for the strict enforce- 
ment of its provisions in transactions after 1611, all agreements 
entered into before that date being confirmed, if the interest 
was not over 12 percent. An Act of 1621, ¢. 28, provides 
that the taking of annual rent in advance is to be treated as 
usury, indicating that, as usual in such cases, expedients had 
already been resorted to for the purpose of evading the fetters 
of the law. By 1633, whether because money had so accumu- 
lated as to justify a lower rate of interest, or because demands 
for it had lessened, or from some other more obscure cause, 
Parliament saw fit to reduce the rate; and in doing so it had 
recourse, in the Act 1633, c. 21, to an expedient not 
undeserving of notice even from a modern collectivist 
Chancellor of the Exchequer. The Act reduced the rate 
from 10 per cent. to 8 per cent., to come into effect in two 
years. Meantime all interests over 8 per cent. were to go to 
the king. In the same year it was remitted to the Privy 
Council to fix the rates which should be chargeable on drafts 
by Scotsmen on London. A further reduction was made to 
6 per cent. by Act 1649, c. 29, confirmed by Act 1661, ¢. 49. 
At this rate it stood until, by 12 Anne, ses. 2, c. 16, 5 per 
cent. was fixed as the maximum rate for Great Britain. It 
is interesting to note, as indicating the state of the country, 
that about this time the maximum for Ireland, fixed in 1690, 
was 10 per cent. 
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Under the Usury Acts a stipulation for usurious interest 
uot merely involved forfeiture of the debt, but laid the party 
guilty of it open to criminal prosecution. ‘There are in the 
Books several instances of such prosecutions, which might be 
insisted in not merely by the Lord Advocate and the Fiscal, 
but also by private prosecutors.(@) Not only were cases of 
express stipulation struck at, but even bargains which were 
so framed as to be necessarily usurious in their result were 
open to reduction, at least in so far as the interest exceeded 
5 per cent.(b) In one case a cautionary obligation was 
reduced where the principal debtor was bound for more than 
5 per cent., although there was no averment that the 
cautioner was bound for the interest.(c) But the numerous 
cases under the Usury Acts are now very much matter 
of merely antiquarian interest, and it is sutticient 
to say of them in a sentence, that their effect seems to be 
that wherever the principal was repayable in any event, 
the statutes were strictly applied, but that where the 
principal was exposed to some hazard other than the insolv- 
ency of the borrower—as e.g. in securities over bonds of 
annuity—a higher rate might be allowed. 

That the Acts although repealed are not even now wholly 
devoid of practical interest, was, however, curiously illus- 
trated in the recent case of The Governors of Inverpeffray 
Mortification v. Drummond(d) In 1669 a bond was 
granted by Lord Strathallan for 5000 merks to be adminis- 
tered by himself and his successors in maintaining a school 
and library, and paying salaries of officials. A_ relative 
heritable bond was granted, binding the maker to infeft the 
librarian in an annual rent of £200 Scots, “and in case 
annual rents shall be altered, in such annual rent as shall be 
correspondent to the said principal sum of 5000 merks,” con- 





(a) Cf. Walker v. Allan, 13 F.C. 638; Johnstone v. Guthrie, 15 F.C. 631; 
Watt v. Ritchie, Hume, 390, Ke. 
(b) Cf. Meal v. Thom, 16 F.C. 50. 
(c) Strachan v. Graham, 2 Sh. 391 (N.E. 348). 
(d) 30th May, 1894, 31 S.L.R. 917. 
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form to the laws for the time being ; and provisions followed 
for redemption. At the time of granting the bond 6 per 
cent. was legal interest, and £209 Scots was the annual rent 
correspondent to this on 5000 merks. Infeftment was taken 
in favour of the librarian in 1701. The defender represented 
Lord Kinnoull, and he had administered the bequest imme- 
diately prior to the time when it had been taken over by 
pursuers under an Order in Council. He maintained that the 
interest payable by him was only that which was obtainable 
on first-class heritable security—viz., 4 per cent.,—or alterna- 
tively 5 per cent., the last legal maximum prior to the 
abolition of a maximum rate. ‘The pursuers on the contrary 
claimed 6 per cent., and this the Lord Ordinary (Wellwood) 
awarded them, as it was the rate obviously contemplated by 
the maker of the bond, and had again become perfectly legal 
on the abolition of the usury laws. 

It is worthy of remark that the fixing of a legal maximum 
slightly above the average market rate secured the approval 
of that doughty champion of liberty, Adam Smith, as 
tending to hinder the prodigal and the foolhardy speculator 
in raising money.(@) It is, indeed, fair to add that Jeremy 
Bentham claims to have converted him from this view by 
showing that it did not hinder the prodigal, and in so far as 
it restrained the “ projector” it probably did more harm than 
good.(b) 

To Bentham’s writings the growth of the views which 
culminated in the repeal of the usury laws was perhaps 
chiefly due. He wrote from Russia in 1787 a series of 
letters, in which he showed that these laws were probably 
to a very great extent useless, and that they were certainly 
hurtful, aggravating in many cases the very evils they were 
meant to meet.(c) It was not, however, until 1854 that his 
teachings bore their full fruit in the Act 17 & 18 Vict. 
e. 90, which abolished en bloc the usury laws, and brought 








(a) “ Wealth of Nations,” Book IT. Ch. iv. 
(b) Bentham’s Works, Vol. III. p. 67, note. 
(c) Ibid., pp. 1-31. 
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about the state of things he had described, under which 
“no man of ripe years and sound mind, acting freely and 
with his eyes open, ought to be hindered, with a view to 
his advantage, from making such bargains in the way of 
obtaining money as he thinks fit; nor anybody hindered 
from supplying him upon any terms he thinks proper to 
accede to.” Despite the apparent soundness of this view 
in circumstances of perfect freedom and perfect know- 
ledge, the revelations which from time to time crop up 
of the actual conditions under which money-lending is 
sometimes carried on, painfully suggest that the infirmity 
of human nature and the cruel pressure of want call for 
some legislative check on chicanery and rapacity, if any such 
can be devised which will not at the same time check legiti- 
mate trading. 

Notwithstanding the abolition of restraint, it was laid 
down in Smith v. Barlas, 15th January, 1867,(«) that 5 per 
cent. still remains the legal rate of interest to be awarded 
where there is no contrary stipulation, or special circumstances 
rendering another rate equitable. The various cases have 
turned very much on their own special circumstances, 
but one or two general rules seem deducible. A purchaser 
of heritage, for example, is, as a rule, liable in 5 per 
cent. interest on the unpaid price ;()) but, if owing to the 
seller being unable to give him a clear title, he withholds 
payment, he will, at least on consignation, be liable only in 
bank interest.(c) If, on the contrary, he cause delay by 
unfounded litigation, he will be liable in full legal interest, 
and consignation will not avail to protect him.(d) Where 
parties have contracted under reference to a foreign law, the 
foreign rate of interest will be that awarded.(e) In very 





(a) 19 D. 267. 

(b) Matthews’ Executors, 13 D. 1262; Greig, 5S. 733. 

(c) Baillie, 16 F.C. 176 ; Dickson, 17 D. 524; Traill, 5 R. 25. 
(1) Kelly, 23 D. 708 ; Duff’s Trustees, 24 D. 552. 

(e) Graham, 1 Pat. Ap. 626. 
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special circumstances a factor has been held only liable in 
4 per cent.(a) And in one case a mother, who was curatrix 
to her minor children, escaped with dithculty with 4 per 
cent. on monies borrowed by her, chiefly on the ground that 
they were amply secured.(b) The general rule is, however, 
well fixed that, in a question with beneficiaries, guardians or 
trustees inmixing the estate under their charge with their 
own, are liable in the highest legal rate, unless, indeed, they 
have it invested in securities which can be distinctly traced 
as yielding a less rate.(c) Trustees who use the trust-funds 
for trading purposes are liable, in the option of the benefici- 
aries, either in 5 per cent. interest or to communicate the 
profits(d) ; and partners delaying to pay out the interest of a 
deceasing partner are in a similar position.(e) By statute 
a judicial factor retaining in his own possession over £50 
for more than ten days, is liable in penal interest at 20 per 
cent.(f) Interest runs on legitim, a morte testatoris, as on a 
debt, at the full legal rate,(qy) and the same has been, in more 
than one case, held with regard to legacies.(h) It was, how- 
ever, laid down in a recent case(z) that the decision in 
Kirkpatrick's case established no general rule that 5 per cent. 
was payable as matter-of-course, and in the special circum- 
stances then under consideration—the legatee having made 
payment impossible by his own delay to choose between a 
legal and a conventional provision—only 4 per cent. was 
allowed. In a question with creditors, trustees who had 
erroneously, but in perfectly good faith, distributed the estate 
without providing for payment of the debt, were held liable 
to replace it, but only with such interest as the funds would 





(a) Cobart, 13 Sh. 877; Wellwood’s Trustees, 19 D. 187; Malcolm’s Ezrs., 
8 M. 272; Graham’s Trustees, 8 S.L.R. 107. 


(b) Lambe v. Ritchie, 16 8. 219. (c) Malcolm’s Executors, supra. 
(d) Cochrane v. Black, 17 D. 321 ; 19 D. 1019. 
(e) 53 & 54 Vict. c. 39, § 42. (f) 12 & 13 Viet. c. 51, § 5. 


(9) Bishop, 31 S.L.R. 890; M‘Murray, 14 D. 1048. 
(h) Sharpe v. Kirkpatrick, 6 R. (H.L.) 4. 
(t) Inglis v. Breen, 18 R. 487, at p. 490. 
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have earned in proper trust investments.(a) In some cases 
of repetition of taxes and rates, a tendency has been shown 
to award less than 5 per cent.(b), and in fixing a shipowner’s 
liability under the Merchant Shipping Act for collision, 
4 per cent. interest only has been awarded.(c) 

In Dunn & Sons v. The Anderston Foundry Company(d) 
—a case, it will be remembered, in which interest was 
awarded in damages for breach of contract—the question 
was however expressly raised for the decision of the Court 
whether, apart from any special circumstances, 5 per cent. is 
still to be regarded as the proper legal rate, and the judges of 
the Second Division unanimously held that it is so, Lord 
Rutherfurd Clark remarking that ‘The old rule was 5 per 
cent., and I do not think that it has yet been altered. 
Whether, when the difficulty in these days of getting safe 
investments yielding a much lower return is taken into con- 
sideration, it would not be advisable to lower the legal rate, 
is another matter.” 

A similar question has recently been mooted in England, it 
being argued that the ordinary trust rate there, 4 per cent., 
should be reduced to 3 per cent., and 5 per cent., where pre- 
sently allowed, to 4 per cent. In only one case, however, 
does effect seem to have been given to this view, and that 
only of consent.(e) In the London, Chatham & Dover 
Railway Company’s case,( f) Kekewich, J., took up practically 
the position occupied by the Second Division, holding that 
such a change, though desirable, can only be effected “by a 
consensus of judicial opinion or by some higher authority.” 

In England the rate of interest as a rule charged against 
a trustee or executor who wrongfully delays to distribute 
or invest the estate, is 4 per cent. But in various special 
circumstances the Courts exact a higher rate.(g) The results 
of the cases have thus been formulated by Sir J. Romilly, 





(a) Heritable Securities Investment Company v. Miller’s Trs., 30 S.L.R. 354. 
(b) Greig, 6 R. 801. (c) Burrell, 4 R. 177. (d) 31 S.L.R. 696. 
(e) Wainwright's case, 62 L.T., N.S., 30-33. 

(f) W.N., 1891, p. 70. (g) Jones v. Foxall, 15 Beav. 392. 
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M.R.—(1), If the executor merely retains in his hands a bal- 
ance which he ought to invest, he will be charged 4 per cent. 
(2), If in addition he has committed a direct breach of trust, 
or if the fund has been taken from a proper state of invest- 
ment, where it was yielding 5 per cent., he will be charged 
with interest at this rate. (3), If in addition he has employed 
the money so obtained by him in trade or speculation, for his 
own benefit or advantage, he will be charged with the profits 
actually obtained by the use of the money, or with interest at 
5 per cent. per annum, and also with yearly rests—z.e., com- 
pound interest. The view at least latent in these rules, that 
5 per cent. interest is a penalty for breach of trust, has fre- 
quently been discountenanced,(@) and the ratio of the charge 
has been explained to be the receipt by the executor, either 
actually or in contemplation of law, of more than the standard 
4 per cent.(b) In case of improper use of trust-funds in busi- 
ness, the Court presumes every business to yield at least 
5 per cent. Payment by a trustee into his own private 
banking account is treated as use in business; and where an 
executor had neglected to pay timeously a debt bearing 
interest at a rate higher than 4 per cent., so as to involve the 
estate in liability therefor, he was held personally responsible 
to the estate in reinbursement.(c) 

A curious point is mooted by the compilers of the 
“ Juridical Styles” as to the interest which may competently 
be concluded for by a creditor in a security which bears a 
high rate of interest, on the aceumulated amount of the prin- 
cipal and interest from the date of the summons. It is 
pointed out that, apart from very special stipulation, only 
5 per cent. is exigible on the interest and expenses, and the 
opinion is expressed that, there being no warrant for one rate 





(a) Lewin on Trusts, pp. 377, &c., and cases cited, ibid. Attorney-General v. 
Alford, 4 D. M. and G., 519. 

(b) Per Wood, V.C. (L.C. Hatherly), in Penny v. Avison, 3 Jur., N.S., 62; 
Price v. Price, 42 L.T., N.S. 

(c) Lewin, p. 374, on Trust Interest ; and generally ef. ibid. Chap. xiv., sec. 5 ; 
and Godefroi on Trusts, pp. 665-670. 
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on one part of the accumulated sum and a different rate on 
the balance, 5 per cent. must be taken as the rate after 
accumulation, whatever the former rate may have been, and 
the style is framed accordingly.(a) Of course, there seems to 
be some hardship to the creditor, but he has his compensa- 
tion in the larger capital sum and the greater security. 

The fact emphasised by Lord Rutherfurd Clark in Dunn 
& Sons’ case—z.e., the difficulty of now getting safe invest- 
ments yielding a much lower rate than 5 per cent., is an 
instance of the economic tendency of interest to a minimum 
in progressive communities. Thus, the very influences which 
render free trade in money necessary, also help to avert those 
evils which the usury laws were designed to meet. It is in 
the unprogressive countries, hampered by restricted trade, 
that interest runs highest. Bentham cites 10 per cent. or 12 
per cent. as the lowest prevalent in Hindustan, and 30 per 
cent. as common in Constantinople; while at the present 
time fabulously high rates are said to prevail in the more 
backward parts of Russia; and Mr. Stanley, in “ Kalulu,” 
speaks of 100 per cent. as not uncommon in Zanzibar. In 
the more progressive countries, on the other hand, the 
freedom of circulation of money increases the fund available 
for loan to such an extent, that competition enables worthy 
borrowers to obtain loans at reasonable rates, while the 
surplus is sufficient to secure that most of those claims on 
charity and piety, which played so large a part under the 
old régime, are also adequately met. 


J. RoBERTON CHRISTIE. 








(ea) Juridical Styles, iii. 115. 
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THE COURTS OF LONDON AND PROPOSED 
CHANGES. 


F the recommendations contained in the Report of the 
Commissioners who were appointed to consider a scheme 
for what is commonly known as the unification of London, 
are embodied in legislation, a great change will be effected 
in the present system of administering civil and criminal 
iaw in the metropolis. The local and customary Courts in 
the “city,” the tribunals which have grown with the growth 
of the Corporation itself, and of which its municipal officials 
have had the control, and been either actually or nominally 
the judges, will cease to be, and will become part of the 
Imperial system in a closer sense than they have been in the 
past. 

Some of these Courts, as the Court of Hustings and the 
Chamberlain’s Court, are practically obsolete; though the 
Corporation, unwilling to lose any relic of its ancient history, 
contends that they can yet be made to serve useful purposes 
if they are allowed the chance. Others of them, as the 
Mayor’s Court, the City of London Court, and the Central 
Criminal Court, or Old Bailey, are in vigorous life. To the 
former class the Commissioners show no mercy, and propose 
their destruction. As regards the latter, what is proposed to 
be done with them will appear in the course of this article. 
To appreciate these proposals, however, a sketch of the 
history of the Courts must be given, and I cannot leave 
entirely out of view the Hustings Court, which is connected 
historically with the two great Civil Courts of the city—the 
Mayor's Court, and the City of London Court. 
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The Hustings Court is the most ancient of the city 
Courts, and the name takes us back to Saxon times. It 
marks off “the Court held in a house” from the other 
Courts, which at that period used to be held in the open air. 
London was always a county in itself, and free from outside 
county jurisdiction, but most of its officials were known by 
names which belonged to the government of the counties ; 
and as an alderman (a county title), was London’s first 
municipal governor, so the Hustings Court held the same 
place in the life of the city as the old County Court did in 
the county. In very early times it was the only Court for 
settling disputes between citizen and citizen. It lost juris- 
diction over personal actions so long ago as the reign of 
Edward I., when that business was transferred to the 
Mayor’s Court and the Sheriffs Courts, which had by that 
time grown up. Later the Sheriffs Courts were absorbed in 
the City of London Court, which, except so far as connected 
historically with the Courts just mentioned, is of modern 
creation, dating from 1867. It had also jurisdiction over 
real actions, and these, too, fell into the hands of the Mayor's 
Court, but in very recent times. 

One of the ancient functions of the Hustings Court was 
the enrolment of deeds and wills; and it is asserted by the 
Corporation that it was the first instance of the modern 
practice of enrolment and registration, so far as such a 
practice ever gained footing in England. It appears that, in 
the view of the Corporation, this function might be usefully 
revived. By the Court of Probate Act, 1857, the records of 
all Courts having jurisdiction in testamentary matters were 
to be transferred to the principal registry of the Court of 
Probate, but the city held out, and the records of the 
Hustings Court still remain at Guildhall, “a collection of 
early wills, which in point of numbers and antiquity is 
unequalled by any in the kingdom.” 

The Chamberlain’s Court has some appearance of life still. 
The Chamberlain is the financial officer of the city, but his 
Court has a time-honoured jurisdiction over apprentices. 
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This jurisdiction is now concurrent with that of the Police 
Courts, but the masters who take apprentices under inden- 
ture, according to the custom of London, often prefer it, for 
it possesses by custom much more control over apprentices 
than any Statute has given to the police magistrates. It can 
imprison in many cases where the magistrates cannot, and it 
can send to gaol for three months, where the magistrate is 
limited to fourteen days. 

The Mayor's Court stands in a very different category 
from these ancient survivals. Within the territory of the 
Corporation it has concurrent jurisdiction with the High 
Court in the common law actions of contract, tort, and eject- 
ment; and it has also the same equitable powers in ordinary 
suits as the Chancery Division, provided in both cases that 
the whole cause of action arises within the city. Also where 
debt or damage is claimed under £50, no plea to the juris- 
diction is allowed, provided the defendant, or one of the 
defendants, resides or carries on business within the city, or 
its liberties, at the time when the action is brought, or lived 
or carried on business there within six months before action 
brought ; or if the cause of action arose there in part. 

Now, what the Commissioners recommend is that upon 
the establishment of the new Corporation, which is to take 
the place of the old city, the Mayor’s Court should pass to 
the former, at least in the meantime until arrangements can 
be made for its passing under the authority of the Imperial 
Government ; and—what is more important—that its juris- 
diction should be extended over the whole metropolis. It is 
apparent at once that this would make the Court second only 
to the High Court in point of dignity, and a rival to it in 
power and jurisdiction, which might seriously affect the 
position of the High Court, and that of the Bar which 
practises there. It would be an experiment in the devolu- 
tion of business from the Supreme Court to local Courts on 
the largest scale which has yet been tried; and were it 
successful, we should see a complete alteration of the condi- 
tions under which that Court and the Bar which now 
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practises before it at present exist. Clearly, unless business 
increases by the mere fact of opening new Courts, either the 
High Court must suffer, or the Mayor's Court with its 
extended jurisdiction will be found to be unnecessary. In 
the former event, the Bar of the High Court would have to 
leave the Courts in the Strand, and take up their quarters in 
the Guildhall ; leaving behind them a large number of judges 
without work to do. Then the question would arise sharply 
whether the High Court should not cease almost wholly 
to sit as a Court of first instance, and be constituted chiefly 
as a Court of Appeal and general controller of local Courts 
which would have seisin of all business of first instance 
without any limitation as to amount, or even as to kind, 
except in certain cases, of which matrimonial causes may be 
taken for the type. 

Assuming the success of the new Mayor's Court, although 
it is not clear why it should be run in competition with the 
High Court, the effect on the relations of the two branches of 
the legal profession might probably be of the most funda- 
mental character. At present it is one of the Courts in 
which the Bar have exclusive right of audience when issues 
of fact or of law are tried in open Court. But almost 
certainly the proposed alteration in its constitution would 
include the abolition of this privilege, and the extension of 
the rights of advocacy to all members of the profession. 
When the County Courts started upon their career some fifty 
years ago, and began their course of encroachment on the 
business of the High Court and the privileges of the London 
Bar, there was no desire on the part of the Bar to give up 
any of their exclusive rights; but they had to submit 
eventually to the advocacy of solicitors, subject to some 
restrictions, as that one solicitor should not “ brief” another, 
which, however, are not always honoured by observance. 
Since then solicitors have risen greatly in influence and 
prestige ; and it is not conceivable that they would not claim 
and obtain the right of advocacy in the extended Mayor's 
Court. They have already, about forty years ago, broken 
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down an exclusive system which formerly prevailed in the 
Mayor's Court. Before 1852 all the business was in the 
hands of a privileged band of monopolists, eight in number. 
Feur of them were counsel called common pleaders, and no 
“foreign counsel” could be heard unless all these had been 
first retained. The other four, the clerks or attornies, as 
they were called, had enjoyed their exclusive rights from 
time immemorial; and in 1852 three of them had paid for 
their privileges from £3120 to £9000 each to previous 
holders of the oftices, who, on alienation, had to pay a fine of 
£60 to the Corporation. In spite of the attempts of the 
Corporation to show that by unimpeachable custom they had 
the power to keep this charming system alive, and, in fact, 
that, on the whole, nothing more conducive to the interests 
of everybody could be conceived or devised, a decision, in 
1852, established that all attornies and solicitors in the Court 
of Chancery had a right to be admitted to practise, as such, 
in all inferior Courts, and that the Mayor’s Court being an 
inferior Court, which it had previously been denied to be, 
they could practise there too. If solicitors once compete 
with the Bar for the advocacy of the causes arising amongst 
a population of between four and five millions of people, 
including the greatest commercial centre of the world, it is 
difficult to conceive what motives or interests would remain 
to influence the Bar in opposition to the fusion of the two 
branches. It would be rational enough for solicitors to 
oppose it, but totally irrational on the part of the Bar to 
cling to the mere shadow of a privilege from which all 
substance would have departed. 

The new Mayor’s Court will certainly enjoy certain 
advantages in its rivalry with the High Court. Though the 
Lord Mayor and Aldermen are its nominal judges, the 
historical dignitary known as the Recorder became, by cus- 
tom, the sole judge. Since 1857 the Common Sergeant, 
another distinguished title, has been enabled to sit for him. 
Both these judges, however, are chiefly occupied as criminal 
judges at the Old Bailey, and in 1873 an assistant judge was 
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appointed, who is usually the acting judge. ‘The Corporation 
boasts, and not without reason, of the high quality of the 
Court and its commercial juries, which may be, as is claimed, 
better than are to be found in any other Court in England. 
It is proud, too, of the list of eminent judges whe have 
presided there, containing the names of Barons of the 
Exchequer, Masters of the Rolls, and Lord Chief-Justices 
innumerable. Many other eminent judges and counsel have 
received their early training there; and it is still a notable 
seminary for their successors. ‘The practice and procedure, 
which, before the Judicature Acts, were like that of the 
Queen’s Bench, have been brought into accordance, in the 
main, with the present practice of the High Court; and the 
fusion of law and equity has taken place there too. The new 
Court would, therefore, start upon its course of extended 
jurisdiction over the Metropolitan area, and on its rivalry 
with the High Court under extremely favourable auspices. 

The City of London Court can only be said to be 
connected with a remote past by its having, in 1867, 
swallowed up the two Sheriff Courts, which at that time had 
become Small-Debt Courts. 

The Commissioners say of it: “The City of London 
Court is a valuable possession, its revenue from fees exceed- 
ing the outgoings on an average of the last four years, for 
which we have figures, by about £4000 per annum. It is to 
all intents and purposes a County Court, and we should 
look to its ultimately passing, like the other County Courts 
of the Metropolis, under the authority of the Imperial 
Government, but until an equitable arrangement is made for 
this transfer, it would naturally become the property of the 
new Corporation.” Already a step has been taken towards 
this end by the Local Government Act of 1888, which 
enacted that the appointment of any future judge should be 
made by the Crown and not by the Corporation as previously. 
How completely the Court has been a City Court is shown 
by the fact that the Corporation still fixes and pays the 
salary of the judge; that the treasurer of the Court is the 








136 THE JURIDICAL REVIEW. 


Chamberlain of the City; that the Registrar, High Bailiff, 
and other officers are appointed and removable by the 
Corporation. 

The recommendations of the Commissioners as to the 
Criminal Courts, which are to be found in the area of the city, 
ure contained in five paragraphs dealing with the Quarter 
Sessions of the city, the Mansion-House and Guildhall Justice 
Rooms, and the Central Criminal Court. To understand 
these it is necessary to state shortly the present arrange- 
ments. 

The institution in England of Quarter Sessions of the 
Justices of the Peace dates from 1327, and the Commission 
is addressed either to a county, or division of a county, like 
a riding, or to some town to which is granted the right of 
holding a Court of Quarter Sessions within its own munici- 
pal boundaries, with a Recorder as its judge. London was 
always apparently, as has been said, free from county inter- 
ference, and before the above date the Folkmote and the 
Hustings Court had been the Courts for the investigation and 
punishment of criminal offences within its walls. But in 
1462 London got its first charter, under which it began to 
hold its Quarter Sessions; the Court consisting of the Lord 
Mayor, the Aldermen, and the Recorder. Newgate Jail was 
its prison; and Old Newgate Prison can be traced back as 
far as the year 1188. These City Quarter Sessions had the 
usual jurisdiction over felonies and misdemeanours prosecuted 
by indictment, and a certain amount of the administrative 
business which used to be transacted by the Justices in 
counties before the Local Government Act of 1888; and 
after the establishment of the Courts of Petty Sessions the 
City Quarter Sessions had the usual appellate jurisdiction 
over these, as well as power to try offenders who, after pre- 
liminary investigation had been made, were committed there 
to take their trial. These Summary Courts for the city are 
the Mansion-House Justice Room, and the Guildhall Justice 
Room, which divide the city into two districts, and in which 
the aldermen are the justices, and take it by turns, according 








& 
2 
ta 

















PES Ra Bee Bie C2 SAGAS 


THE COURTS OF LONDON AND PROPOSED CHANGES. 137 


to a plan or rota, to sit from time to time. With the 
exception of the Metropolitan Police Court at Bow Street, 
the criminal investigations and punishments here are greater 
in number and seriousness, at least as regards frauds and 
especially those of a commercial nature, than in any other 
Summary Court in the kingdom. 

The Quarter Sessions, however, since 1834, when the 
Central Criminal Court was established, have not maintained 
the position they previously occupied. That Court has con- 
current jurisdiction with the Court of Quarter Sessions, and 
it became more convenient, as the sittings of the Central 
Criminal Court were held more frequently, and for other 
reasons, that offences arising in the city should be sent for 
trial there instead of to the sessions. 

The Commissioners recommend that the justices by charter 
of the City of London should be abolished, but that the names 
of the existing Lord Mayor and aldermen of the old City of 
London should be included in the Commission of the Peace 
for the County of London; and that the jurisdiction of the 
Court of Quarter Sessions and Justices of the County of 
London should extend into the area of the old city, which 
should cease to be a county of itself. It would, they think, 
be ultimately found to be convenient to extend the Metro- 
politan Police Court Acts to the old city, and to make the 
Mansion-House and Guildhall Justice Rooms Metropolitan 
Police Courts. They add that the jurisdiction of the alder- 
men appears to be both efficient and popular with the classes 
which frequent the Justice Rooms, and they agree that the 
assistance of commercial men is not unreasonably claimed to 
be an advantage in dealing with commercial cases. They 
think the system found in large provincial municipalities 
of paid and unpaid magistrates sitting together, or in 
adjacent Courts, might be tried, “especially if means could 
be found of allotting to separate Courts the trial of cases not 
properly of a criminal character, though involving penalties, 
such as summonses under the Education and Metropolis 
Management, Building, and other Acts, which often require 












138 THE JURIDICAL REVIEW. 


the attendance of respectable women and children to whom 
the contaminating atmosphere and companionship of the 
ordinary Police Court are an unnecessary evil.” 

Before stating the next recommendation of the Com- 
missioners on this subject, it must be explained that when 
the administrative county of London was created in 1888 
and placed under the control of the London County Council, 
its area of 118 square miles, lying like a huge lake, with the 
city in the centre as an island, had a Quarter Sessions given 
to it, and it was placed under a Chairman of Quarter Sessions, 
who has two Courts, one for the north and the other for the 
south side of the Thames. The Recorder of London, and the 
next of the city judicial hierarchy, the Common Serjeant, sit 
at the Central Criminal Court, where, as has been stated, 
most of the criminal business of the City Quarter Sessions 
now goes; and as such judges they try cases which, on 
account of their gravity, could not be tried under the ordinary 
commission granted to Quarter Sessions. What the Com- 
missioners recommend is that the Recorder should be the chair- 
man of Quarter Sessions for the county of London, which, in 
the assumed event of amalgamation or unification, would 
include the city; and that the present chairman of Quarter 
Sessions for the administrative county of London, as it at 
present exists, and the Common Serjeant, should be Deputy- 
Recorders, each with power to hold a Court of Quarter Sessions 
by himself, subject to a scheme to be approved by a Secretary 
of State. Additional Deputy-Recorders might be required ; 
therefore, they remark, power should be taken by the new 
corporation to petition the Crown for the appointment of 
these functionaries as the occasion arises. 

As the future appointment of the Judge of the City of 
London Court is to be in the hands of the Crown, so is it to 
be with the Recorder. The Commissioners say :—‘ No suffi- 
cient reasons exist for maintaining the present anomalous 
mode of appointment of the Recorder, and we recommend 
that he should in future be appointed, as in other boroughs, 
by the Crown.” 
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The Central Criminal Court is a city court ; but it is some- 
thing more. Its jurisdiction extends far beyond the bounds 
of the city, and far beyond those of the administrative county 
of London, including, as it does, the whole county of Middle- 
sex, as well as parts of Surrey, Essex, and Kent; but it is 
not so wide as the metropolitan police district area. So that 
in the strange complications of metropolitan arrangements, 
not one district coincides with another. In regard to popula- 
tion the Central Criminal Court district includes 5,260,680 ; 
the administrative county of London, 4,232,118, and the 
metropolitan police district, 5,596,101. Prior to 1834, when 
this Court was constituted, these different counties, including 
the city as part of Middlesex, had been served by the judges 
of the superior Courts at the stated periods of the year when 
they went their circuits ; except that in London and Middle- 
sex they sat eight times a-year in consequence of the number 
of offences which arise in the vicinity of the metropolis, upon 
which occasions they, of course, tried offenders committed for 
trial to the Quarter Sessions, or offences for which prisoners 
were then lying in gaol, as their commission of gaol delivery 
empowered them to do. 

The Central Criminal Court Act created a permanent Court 
sitting under a general Commission, and not one issued on 
each separate occasion. The list of judges is of an amusing 
heterogeneity. The Lord Mayor comes first, and to him the 
Commission is directed ; then the Lord Chancellor, all the 
judges of the High Court, the Dean of Arches (judge of the 
Ecclesiastical Court), the aldermen, the recorder, the common 
sergeant, the judges of the Sheriff Courts, of which something 
has been already said, and any retired judges or others whom 
the Crown may appoint. 

The Commission authorises any two of these judges to 
try all treasons, murders, felonies, and misdemeanours com- 
mitted within the jurisdiction of the Court. It also includes 
any offence committed within the jurisdiction of the Admir- 
alty of England—that is, offences on the high seas, as piracies 
—and in other places where the Admiralty jurisdiction 
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extends. Indictments found at the sessions of the counties 
before-mentioned may be removed there for trial; and an 
extension of these powers to felonies and other crimes com- 
mitted out of its jurisdiction anywhere in England, was made 
by an Act in 1856, which owed its origin to the excitement 
over the crimes of Palmer, the notorious poisoner, against 
whom so much prejudice and odium existed that it was thought 
he could not get a fair trial in any provincial Court ; and the 
Act has ever since been known as the Palmer Act. 

This Court, therefore, with its extensive powers, is the 
greatest criminal tribunal in the kingdom, excepting, as 
regards jurisdiction, the Court of Queen’s Bench ; and it is 
altogether the busiest. An enormous number of criminals, 
charged with all the crimes known to the law, pass through 
its docks. It sits about twelve times a-year, for eight or nine 
days each Sessions, during which three, and sometimes four, 
Courts are held simultaneously. 

One of the judges of the High Court, chosen from a rota 
by the judges themselves, sits in one of these Courts, usually 
for about a week, and all cases involving capital punishment, 
as well as the more serious offences, are tried by him only. 
The Recorder sits in another Court, the Common Serjeant in 
a third, and, when his services are required, the Judge of the 
City of London Court, whose name is, by virtue of his hold- 
ing one of the Sheriff-Court judgeships, in the commission, 
and who is known as the Commissioner, sits in the fourth 
Court. The Aldermen attend the Courts by arrangement 
amongst themselves; but their share in the proceedings is 
only formal. ‘They and the Sheriffs however, in their antique 
costumes, make the scene a very striking one. Amongst 
other ancient customs, they preserve that of presenting a 
huge bouquet of flowers to the judge: a relic of the times 
when odorous herbs were made up into bouquets and kept 
in Court as a prophylactic against gaol fevers. 

The present Newgate gaol which adjoins the Court, 
popularly known as the Old Bailey, in which the trials take 
place, has been built about one hundred and twenty years. 
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When the Central Criminal Court Act was passed, it was one 
of the prisons in which prisoners were kept after their 
conviction to work out their sentences, It continued to be 
the prison, too, for the new district, and remained so till 
1877, when it ceased to be used for any purpose but 
the temporary detention of prisoners awaiting their 
trial; or, after conviction in cases of capital offences, 
awaiting their execution; and the execution of all capi- 
tal sentences in Newgate is carried out by the Sheriffs 
of the city. 

The Commissioners propose only the very slightest change 
in the constitution of this Court. They recommend that it 
should continue as at present, except that the aldermen 
should no longer be included in the Commission ; and that in 
any legislation dealing with the Court, it would be well to 
restrict its area to the administrative county of London, 
apart from those special removals above mentioned under 
Palmer’s Act. 

There remains one matter which may be mentioned, 
though it is not, strictly speaking, concerned with judicial 
arrangements. This is the utterance, rather than recom- 
mendation, of the Commissioners as to two peculiar customs 
of the city of London, known as foreign attachment and 
market overt. Scottish lawyers are familiar with the former 
as arrestment. In England it is entirely a customary law, 
not in force as part of the common law, but only in a few 
towns, of which London is the principal one; and even in 
London it has become practically obsolete and useless, since 
a decision of the House of Lords, in 1880, which settled that 
a debt due from a Corporation could not be attached in the 
Mayor’s Court, by virtue of the custom.(@) One of the 
Commissioners referred to arrestment in Scotland, and asked 
if it were not a real and living process; and mentioned the 
case of the action for libel against the 7imes newspaper, some 


(a) Mayor and Aldermen of the City of London v. The Shareholders of the 
London Joint-Stock Bank, L.R., 6 App. 6, 393. 
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years ago, when this process came into very prominent notice 
in England. (a) 

The other custom is what is known as market overt, or 
open market, which protects a person who purchased stolen 
goods in such a privileged place, from an action for their 
recovery by the real owner, until the latter has prosecuted 
the thief to conviction. This is an exception to the general 
law; and the further exception, by the custom of London, 
which makes every shop in which goods are publicly exposed 
to sale a market overt for such things as the trader professes 
to trade in, so little affects the ordinary meaning of open 
market, that other parts of the metropolis itself do not possess 
the privilege. 

Of these two customs the Commissioners say :—‘ The 
only important customs inconsistent with the common law 
appear to be those of market overt and foreign attachment. 
Of these, the latter is practically obsolete, as a recent deci- 
sion of the House of Lords(b) has rendered it necessary to 
observe the custom in the letter, and modern conditions of 
commerce make it almost impossible to do this. The question 
whether the custom of market overt should cease, or be 
eatended to the area of the enlarged city, must depend upon 
the view taken of its expediency in relation to commerce. No 
reason can be given for upholding such a custom in Cheap- 
side which would not extend to the Strand, but the deter- 
mination of the general question seems to le outside our 


particular inquiry.” 
G. H. Knorr. 





(a) Parnell v. Walter, 16 Rett. 917. 
(b) See also Rogers v. Whiteley, 1892, A.C. p. 119. 














RECOLLECTIONS OF COLONIAL SERVICE. 
III. 
| gig the north-east shoulder of the mainland of 


South America, a little to the southward of the most 
southerly of the well-known West India islands, there is a 
British Colony stretching in its Jargest dimension over seven 
degrees of latitude, from the great river Orinocco to near the 
equator, having a seaboard of 300 miles, and a superficial 
area more than equal to that of England and Scotland put 
together. This Colony—the El Dorado of Sir Walter 
Raleigh—was ceded to the British Crown by its Dutch 
inhabitants in 1796. At the Peace of Amiens it was restored 
to the Batavian Republic, but again surrendered to Great 
Britain in 1803. It was not until 1831 that the three 
territories—Berbice, Essequibo, and Demerara—of which 
this Colony is composed, were united under the name of 
British Guiana, by which it is now known. The cession to 
Great Britain was made upon all honourable terms of 
capitulation, one of these terms being that the established 
laws and customs of the inhabitants should be guaranteed to 
them for all time. Thus it has come about that the Roman 
Dutch law, which was the law of Guiana at the time of the 
capitulation, continued after that event, and still continues 
to be the common law of the Colony. 

By the recommendation of the Colonial Office and the 
favour of Her Majesty, I was placed, towards the close of 
1878, at the head of the judicial system of British Guiana, 
and early in 1879 was on my way to take up my new 
appointment. Those who desire to become well acquainted 
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with the topography and natural history of the Colony can 
scarcely do better than read the description given by Sir 
Robert Schomburgh, the first educated explorer, in modern 
times at least, of this part of the American Continent. But, 
as I naturally looked with a curious and somewhat critical 
eye at the physical aspects of a place where I expected my 
work would lie for a good many years, I may lightly sketch 
here the appearances presenting themselves at first sight to a 
new comer. Having become accustomed during the last few 
days of the voyage to the picturesque forms and splendid 
colouring of the West India islands, | must admit that the 
aspect of Guiana on approaching it presents a not exhilara- 
ting contrast. For forty or fifty miles before reaching its 
shores, the clear, deep, blue water of the Atlantic and the 
Carribbean Sea is no longer seen, and in lieu we have water 
which appears almost opaque, and of the colour of sand of a 
brownish yellow tint. This is due to the quantity of earthy 
matter which the huge rivers debouching on the seaboard of 
South America carry in suspension, and which, washed 
continually backwards and forwards in the flux and reflux 
of the currents which flow alternately northwards and 
southwards over the shelving coasts of this region, causes a 
zone of muddy water from the Orinocco to the Amazon, 
extending probably also a good deal farther to the southward. 
The lands abutting on the shore and for many miles inland 
are extremely low and _ perfectly level, and consequently 
nothing is seen until a somewhat near approach is made. 
The voyager may, when about sixteen miles distant, or 
perhaps even farther when the atmosphere is clear, see an 
indication of land, suggestive also of the staple industry of 
the Colony, in the tall chimney stalks of sugar factories 
which show above the horizon. Straight, tapering cocoanut 
palms with their feathery tops next catch the eye, and the 
vivid green expanse of sugar fields comes into view. 
Presently the Georgetown lighthouse, the lantern of which 
stands 100 feet above the sea level, is conspicuous, and the 
contours of the city become plainly defined, and soon we 
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run into the Demerara river, which forms an excellent 
natural harbour more than a mile wide and indefinite as to 
length, affording abundant anchorage for a multitude of ships. 
It was the coolest season of the year—about the end of 
January—when I landed at Georgetown, the chief town of 
the Colony and the seat of Government. ‘Traces of the 
genius and character of its Dutch founders are plainly 
to be seen to this day in the laying out of the place. 
The town is composed of two sets of parallel streets 
which cross each other at right angles, the one set 
running north and south, the other east and west, so that 
the whole is divided into rectangular blocks of moderate 
dimensions, each block facing upon a street on each of its 
four sides, These streets give free access to the breezes, 
which blow with much regularity. The streets running north 
and south have broad canals in their midst, in many places 
overhung with trees, giving a cool and shady aspect. These 
canals serve a useful purpose in rapidly carrying off the 
superfluous water during heavy rains. They are beautified 
by lotus flowers and a hyacinth-coloured water-lily, and the 
huge floating leaves and flowers of the Victoria Regia, the 
monarch of aquatic vegetation, are conspicuous in many 
places. The streets are now well lighted at night by the 
electric light, but this, of course, was not in operation until 
several years subsequent to the time to which I am now 
referring. The buildings in which the various departments 
of Government are housed are handsome and substantial. 
Private houses are of all sorts and sizes; the scheme of con- 
struction obvious everywhere, but carried out with varying 
degrees of success, has been to afford shelter from the sun 
and to admit the breezes as freely as possible, but the material 
of which the walls are constructed—wood painted or shingled 
—is not suggestive of solidity or permanence. A _highly- 
commendable feature is that every house is detached, and 
stands in its own plot of garden ground, an arrangement 
conducing largely to amenity, and to the much needed shade 


and circulation of air. 
VOL. VII.—NO. 2. L 





i 
' 
; 
j 
: 
¢ 
; 













THE JURIDICAL REVIEW. 


I had not long to wait before | was introduced, prac- 
tically, to details of work. I remember the Crown Solicitor 
—a Scotchman, of somewhat eccentric appearance, but whose 
character commanded the utmost esteem—calling on me the 
morning after my arrival, bringing with him the indictments 
and depositions relating to the business to be disposed of at 





the quarterly assize for the county of Demerara, which was 
then about to be held before me and one of my colleagues. 
The calendar comprised, I think, about eighty cases, a con- 
siderable proportion of which involved serious crime. I may 
here state that the personnel of the judiciary consisted of a 
Chief Justice and two Puisne Judges. Sitting under one set 
of Orders in Council and Ordinances, they constituted a 
Supreme Civil Court, possessing all the jurisdictions usually 
vested in such a Court, except that it did not seem to possess 
jurisdiction in non-contentious or common form Probate cases, 
these cases being by a statutory method of proof and regis- 
tration under the cognisance of the Registrar. Under another 
set of instruments, a Supreme Criminal Court was constituted, 
and each Judge had the powers of a Judge of Assize in Eng- 
land, and sat separately, with a jury, for the trial of felonies 
and misdemeanours. The three judges sitting together con- 
stituted a Court for Crown cases reserved, having similar 
powers and duties to the Court of the same name in England. 
There were also some Courts of limited jurisdiction, both 
civil and criminal, presided over by Judges of the Supreme 
Court. 1am glad to say that, before I left the Colony, these 
anomalous Courts were either merged in the consolidated 
Supreme Court, which was substituted for the previous 
separate Courts, or, as regards small causes, in the Courts of 
the District Magistrates. Of these latter there were fourteen, 
each presiding with limited jurisdiction over one of the districts 
into which the Colony is divided. The Magistrates’ decisions 
were subject to appeal to the Supreme Court upon questions of 
law, but their organisation was not in any way integral with 
that of the Court. The Law Officers of the Crown were the 
Attorney-General, Solicitor-General, and Crown Solicitor. 
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Criminal law and procedure are the same in Guiana as in 
England, except that there is no Grand Jury, and the trial is 
tried upon an information, filed by the Attorney-General, 
instead of upon an indictment. ‘The Attorney-General per- 
forms an equivalent function to that of the Grand Jury, 
having the responsibility of determining in each case whether 
the circumstances are such that the Crown ought to prose- 
eute. But the accused is liable to prosecution by the 
aggrieved party or his relatives, if the Attorney-General 
declines, although as a fact private prosecutions were so rare, 
that no instance occurred during my fifteen years’ experience 
of the Colony. The English procedure was not introduced 
until about 1845, previous to which date the method of trial 
was by a Judge and three Assessors. The instrument of 
accusation under the old procedure was a claim by the 
Fiscal (Crown Prosecutor), running somewhat after the 
fashion of a summons in a declaratory action, concluding that 
the accused should be found and adjudged to have committed 
the offence as libelled, and be condemned in the appropriate 
penalty. Crimes and their punishments, as well as the old 
forms of accusation or libels, are treated of at considerable 
length in Van Leuwen’s “ Censura Forensis,” but the complete 
assimilation that has taken place of the law of the Colony 
in criminal matters with that of England, renders the older 
learning on this subject of no more than historic interest. 
The machinery for the preliminary investigation, as well as 
for the trial of crimes, is now constructed precisely on Eng- 
lish lines. There is a coroner’s inquest in cases of unexplained 
or sudden death, and this is followed by an enquiry, generally 
more minute in detail, before the District Magistrate. The 
Magistrate, as in England, has summary jurisdiction in minor 
offences, and discretionary power to commit for trial ; or if, 
when the police have exhausted their resources, he considers 
that no prima facie case has been established, his duty is to 
decline to commit. The Attorney-General may interpose at 
any time, but usually he does not do so, even to stay pro- 
ceedings, until after information is filed. If he considers the 
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case ought not to be carried on to trial, he may enter a nolle 
prosequi. This, of course, has not the effect of an acquittal, 
but leaves the matter open, in case new evidence should 
emerge. The verdict must be given by an unanimous jury of 
twelve. At least, so it was until quite recently, when some 
alterations in the law of procedure were made, one of which 
was that the verdict might be taken of a defined majority of 
the jury, after they had been for a certain time in delibera- 
tion. How this may work out in practice remains, as yet, to 
be ascertained. An exception, scarcely logical, was made in 
this new legislation in capital cases, in which the old rule of 
unanimity was adhered to, as if it were conceded that this 
method was intrinsically the best adapted to secure thorough 
discussion and deliberation. 

The quantity of crime in proportion to the population of 
Guiana is large, if judged according to an English or Scottish 
standard. Various reasons conduce to this ; the most power- 
ful and pervading reason, as regards the population of negro 
race, I believe to be that they are now only emerging from a 
condition of ignorance and degradation, due to the long 
period of slavery which preceded the Emancipation Acts of 
fifty years ago. Whilst the preedial slaves frequently enjoyed 
lives of very considerable physical comfort, the conditions in 
which they were placed were little calculated to develop the 
conscience or intelligence of the individual, and still less to 
foster that high general standard of feeling and opinion 
which, in reprobating crime, exercises so powerful an influence 
in its repression. In the condition of slavery, and in that in 
which the descendants of slaves were left, the habit of yield- 
ing to impulse is strong, and there was not much to re- 
strain spite and ill-will, or a spirit of braggadocio pugnacity, 
when these feelings were aroused. In such circumstances 
crimes of violence grow out of the most trivial circumstances. 
Often, too, habitual want of self-control and forethought was 
aided by the exciting and stupefying influence of partial 
intoxication. which has been a concomitant, not in all, but 
certainly in a very considerable proportion of the crimes of 
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violence which have come under my cognisance. Utter 
thoughtlessness and want of calculation are involved in many 
of the offences against property that swell the calendars. 
Men subject themselves, for instance, to the penalties of a 
serious crime, like burglary, by breaking into the poorest 
huts, where the whole value of the property they could by 
any possibility carry away could not exceed a few shillings. 
Some offenders seemed carried away by a mania for crime, so 
much so, that persons of this sort, when a term of punishment 
had been undergone, and they had been placed by benevolent 
employers in a position in which there was no discoverable 
inducement to go astray, would by some utterly senseless 
theft bring themselves again under penal discipline, so that 
their whole lives almost were a succession of periods of 
punishment. ‘The class of habitual offenders was not, how- 
ever, a numerous one. Happily the reasons predisposing to 
crime are of a nature to yield to the educative influences 
which are now largely at work in the Colony, and there is 
good reason to hope that the reproach may not be permanent. 
Indeed, there was a perceptible diminution of crime in the 
later years of my residence as compared with the earlier 
years. <A concurrent cause of crime was idleness, be it from 
the lack of steady employment or from reluctance to work. 
The quaint old saying that Satan finds mischief for idle 
hands to do represents a substantial fact in criminal history, 
and I think it is probable that a portion at least of the 
diminution of crime [I have mentioned may have been due to 
the opening out of a new industry in the shape of gold digging 
and washing in the interior of the Colony, which had 
powerful attractions for a restless class of men, possessing 
desultory energy, but repelled by the monotony of fixed 
employment, who were formerly ready on slight occasion to 
fall into crime. 

There was another element tending to produce a high 
average of crime—especially crimes of violence—in the East 
Indian immigrants. These immigrants are brought to the 
Colony for the purpose of supplying more continuous and 
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reliable labour than it seemed could be obtained from the 
indigenous population. They are recruited from very various 
tribes and localities in India under a system of indenture, 
by which they undertake to work in Guiana on specified 
terms and for limited periods, on the expiration of which the 
Government sends them back to their Indian homes, if they 
choose to avail themselves of the option, which most of them 
do. They live apart on the sugar plantations, and mix 
not at all with the resident negro population. They had 
amongst themselves strict rules as to marriage, the infringe- 
ment of which frequently led to atrocious crimes, and 
occasionally, also, crimes would be committed under circum- 
stances so obscure that the causes leading up to them could 
only be conjectured. A case of this kind occurred at my 
first assize, which stands out, even at this distance of time, 
distinctly in my recollection. Three East Indians were 
charged with the murder of one of their comrades. The 
remarkable feature of the case was the strangely far-fetched 
motive which was the only one the Crown authorities were 
able to suggest—viz., that the accused persons had com- 
mitted the crime in order that the guilt of murder might be 
fastened upon another immigrant, who, in some way, had 
become obnoxious to his fellows. Evidence was given 
showing that the three prisoners had carried the body of the 
murdered man and deposited it near the house of the 
immigrant they accused, and that they had laid an 
information charging him with the murder, and there was 
evidence, also, of other inculpating circumstances. The trial 
resulted in a verdict of guilty as to one of the prisoners, and 
of acquittal—in Scotland it would have been not proven—as 
to the other two. The evidence was untrustworthy and 
inconclusive, and I was not dissatisfied when the verdict of 
conviction afterwards broke down upon a technical point. 
But the crime remained a mystery. Since this trial a great 
many cases of murder by East Indians have come under my 
observation. I cannot say that endeavours to screen the 
culprit by false testimony have been prominent features in 





















RECOLLECTIONS OF COLONIAL SERVICE. 151 


these cases. It was necessary, rather, to be on guard against 
an opposite tendency, by which, when a strong body of 
suspicion had been set on foot, details and links of evidence 
were apt to be pieced in, which, when closely examined, were 
found to result rather from what the witnesses believed 
probable than from actual knowledge. But I have known 
striking exceptions also to this rule. J remember a case 
where a woman and a man were murdered. ‘The only motive 
that could be conjectured was that they had become aware 
of a sort of conspiracy amongst their fellow immigrants 
against the manager of the estate where they were located, 
and the conspirators thought they might divulge what they 
had learned. In this case the most strenuous endeavours 
were made to screen the murderer. Often, indeed, the East 
Indian admits his guilt. He seems to consider it a matter of 
course that under certain circumstances he should kill his 
wife, but almost equally a matter of course that he should 
undergo the legal penalty. These cases were frequently 
reprieved. 

There was a considerable Chinese population in the 
Colony, small cultivators and traders, for which pursuits they 
had much aptitude. They contributed very little to swell 
the criminal records. They were in general orderly, well- 
behaved citizens, having great respect for law and authority. 
There were not wanting suspicions, however, that when 
transgressions did occur amongst them, they were dealt with 
in the secret societies which are a strong power wherever 
Chinese are settled in appreciable numbers; but if so, the veil 
of secrecy was so dense and so cleverly arranged that 
nothing of this sort ever came to light. Amongst the 
Aboriginal Indians,—a_ red-skinned race,—of whom there 
are considerable numbers living in the more retired parts of 
the Colony, there are instances of a usage of the like kind as 
the vendetta or blood feud of Southern Europe. In these 
cases the duty of vengeance, as it is considered, descends 
from father to son, and the watch on the doomed family may 
be kept up for many years, until, at last, the opportunity 
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occurs for a complete accomplishment of the long-sought 
retribution. Such usage belongs to a stage of advancement 
which no longer exists in the Colony, when regular govern- 
ment in the remote forests was rudimentary, and, although 
cases of this kind have not been absent from my experience, 
they are fast passing, if they have not now passed, into the 
region of tradition. There are a considerable number of 
immigrants and descendants of immigrants from Madeira, of 
Portuguese lineage, and speaking the Portuguese language. 
They are keen and industrious traders and small cultivators, 
and produce exceedingly little crime against property. Occa- 
sionally one of them commits an offence of violence upon 
sudden quarrel or provocation, but seldom of any serious 
character. Occasionally a few Arabs make their appearance ; 
it is difficult to understand how they have reached this 
remote Colony, until it is remembered that they have sifted 
through the neighbouring Colony of French Guiana or 
Cayenne. When these Arabs take to crime, it is with the 
skill of experienced practitioners. 

Amongst the vestiges of a receding barbarism, I must 
rank the Obeahman, who even yet makes an occasional 
success amongst persons who might be supposed to have 
grown superior to his wiles. ‘The belief in Obeah was 
obviously an importation from the West Coast of Africa, 
from which the ancestors of the Negro population of Guiana 
had their origin. It belongs to the category of necromancy 
and witchcraft, but the victims of the fraud are so ready to 
be dcceived, that it may generally be said they are so with 
their own consent. ‘The Obeahman is the Fetishman of the 
Ochwi tribes of West Africa, but shorn of much of his 
picturesqueness and importance. He uses such materials 
as Macbeth’s witches in their incantations— 


** Fillet of a fenny snake, 
Eye of newt and toe of frog, 
Wool of bat and tongue of dog.” 





With these or even simpler materials, the Obeahman will 
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work wonders. He will cause, or at least say he causes, a 
man to fall down and break his leg by depositing a fragment 
of a chicken’s bone near his threshold, will restore the 
waning affection of his sweetheart by hanging a bunch of 
blackbird’s feathers on a tree, or will influence the course of 
justice by a sprinkling of salt. This expedient was actually 
resorted to in a case in Georgetown, in which several young 
men, not by any means of the lowest or most ignorant class, 
were tried together on a charge of homicide. When the 
business of the day was about to commence, it was found 
that the floor of the dock had been plentifully strewn with 
salt, and the part of the bench where the Judge’s chair was 
placed had been treated in the same way. It need not be 
said that the salt was carefully swept together and removed. 
In a recent trial it appeared that two Obeahmen had under- 
taken for a money consideration to find and deliver to the 
owner of a garden a quantity of treasure which they said 
was buried there. They maintained a long vigil, raised a 
great deal of pungent smoke by burning some pitchy sub- 
stance, and used other incantations, and after a time produced 
an earthen jar which they strictly enjoined their employer 
must not be opened until sunrise. It may be guessed that 
the jar, when examined, was not found to contain anything 
of value. I have known cases in which the belief in Obeah 
has led to serious violence being committed upon its 
professors by persons who supposed they had been injured 
through their magical arts. 

In civil matters, notwithstanding the tendency which 
prevails towards assimilation with the dominant law of 
England and some considerable progress in that direction, the 
Roman Dutch law is prima facie the law of Guiana. It is 
the Civil law under such modifications as have naturally 
taken place under positive enactments of the Dutch Legisla- 
tors, and through a process of development in the law itself 
in the course of its use as a living system. I may here give 
a brief account of the system of conveyancing now in opera- 
tion, an example of the sort of development to which I allude. 
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The conveyance of immoveable property is made by an instru- 
ment called a Transport, which is executed by the granter 
and grantee before a Judge of the Supreme Court as an actus 
legitimus. The execution must be preceded by notice con- 
taining a clear description of the property intended to be 
conveyed. The notice is entered in a book of Notices of 
Transport kept by the Registrar of the Court, which is always 
open to public inspection. It is also published in the 
Government Gazette of the Colony for not less than fifteen 
days. During the currency of the notice, any person having 
a mortgage or other nexus over the property intended to be 
conveyed, or any creditor of the intended grantor upon a 
liquid ground of debt, can oppose the Transport by making 
an entry in the Book of Notices setting out the grounds of 
his opposition. After this pleadings are filed, and the validity 
of the opposition is determined as in an ordinary action. If 
the opposition is sustained, the Transport is prohibited until 
the claim of the opposer has been satisfied ; if not sustained 
the opposition is declared unfounded, and the parties are at 
liberty to proceed. Besides the safeguard afforded by the 
provisions for opposing the Transport thus competent to 
whosoever would be injuriously affected thereby, the course 
of the law itself interposes a further precaution independently 
of the acts of parties. Whether there be opposition or not, a 
Transport may not be executed until the Registrar (who acts 
as examining officer under the Court) reports in favour of 
the Transport. This secures that the intended grantor has 
ex facie a valid title, and that so far as appears, collateral 
interests will not be injuriously affected. The Transport 
when passed has the rank of an indefeasible title, unless 
vitiated by fraud within the knowledge of the grantee. The 
system, as one of conveyancing iter viventes, works in 
general satisfactorily, although it is not free from defects. 
A simple and inexpensive method of making up title to land 
upon inheritance is, however, much needed. Although 
devolutions by will must be recorded, and thus afford a 
registered ground of title, there is no compulsory record 
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of devolutions by inheritance under mere operation of law. 
Hence much land has come to be held by owners who, 
although they have valid rights, can either show no title or 
only do so circuitously and with much difficulty. A Govern- 
ment Commission was recently sitting for the purpose of 
investigating and making recommendations on this subject. 

Mortgages of immoveable property are executed like 
Transports, and after similar preliminaries. The mortgagor 
must exhibit to the Registrar his title to the property and 
file a specific description of it, and the intended mortgage is 
entered in the Book of Notices and published during not less 
than fifteen days in the Gazette, during which period any 
person having interest to oppose the mortgage can do so. 
After this, if there is no valid opposition the mortgage is 
executed before a judge like a Transport. A mortgage in 
Guiana is not held, as in England or Scotland, to vest any 
estate in the mortgaged property in the mortgagee, but only 
creates a nexus. Upon foreclosure the mortgagee obtains a 
decree of the Court for the amount of his claim, with liberty 
to proceed in execution against the property. By virtue of 
this decree he instructs a levy and sale of the property by 
the Provost-Marshal, who is the officer charged with the 
carrying out of all proceedings in execution. The mortgagee 
is then in the same position as any creditor levying execution, 
with the important distinction, however, that he has a pre- 
ference over the proceeds of the sale by virtue of his still 
subsisting nexus, which attaches to these proceeds. The title 
which was in the mortgagor is transferred to the purchaser 
by authority of the Court, the creditor not being responsible. 
As the mortgage is only executed after examination of the 
grantor’s title by the officer of Court, there is little proba- 
bility of error, and the intending purchaser can, of course, 
always satisfy himself by an independent examination. 

As regards inheritance, the Dutch law, like the law of 
Scotland, and following, like it, the lines of the Civil law, 
provided anxiously for the interests of children. ‘They were 
considered to have a common right with their parents in the 
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paternal estate, of which they could not be deprived by 
any testamentary disposition. This was carried to the 
extent that the father was not entitled, after the dissolution 
of the marriage, to do any act of administration by which 
the right of the children might be injuriously affected. On 
the dissolution, the children were entitled to have the estate 
inventoried and valued, and the share which belonged to 
them set aside and secured. 

It exemplifies one of the conspicuous features of the 
Dutch jurisprudence—its paternal and protective character— 
that in every important centre there was a sort of Board 
hearing the expressive name of the Orphan Chamber, whose 
special function it was to safeguard the interest of minors, 
and especially those who had lost their natural guardians. 
Along with other Dutch institutions, this one was trans- 
planted to Guiana. Many years, however, before I became 
acquainted with the Colony, the Orphan Chamber had 
become merged in a more comprehensive department, whose 
chief officer bore the name, not very appropriately chosen, of 
Administrator-General. ‘This officer had very large powers, 
enabling him to administer, as trustee, every trust-estate 
where the trustee had failed, or from whatever cause there 
was not a trustee in title to take possession and administer. 
He also administered the property of every absentee owner 
who was not represented by an attorney resident in the 
Colony, and it was his duty to call for accounts from the 
trustees of minors who had not guardians. He was, by law, 
official assignee in all insolvencies, and he exercised a variety 
of other functions to which he was appointed, from time to 
time, by the Court. His accounts underwent audit by an 
independent Government department. A great deal of use- 
ful work was done by this officer, perhaps most conspicuously 
in the case of small estates, where the persons interested 
were unacquainted with business. It is curious to observe 
that a proposal is now being discussed in England to create 
an officer under the name of a public trustee, whose proto- 
type has existed for half-a-century in this Colony. 
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There was an eminently paternal jurisdiction, appro- 
priated to the Chief-Justice by an order of the Queen in 
Council, the supervising the marriages of minors who had 
no parents or relatives in loco parentis, It was prohibited 
that such marriages should be solemnised, unless the Chief- 
Justice had certified that the marriage was suitable and 
proper. I have had many an anxious investigation under 
this provision, the investigation generally turning on the 
point whether the parties really knew their own minds in 
agreeing to marry, and as to the present and prospective 
ability of the intended husband to support the charges of 
a household. 

One more instance of the quasi-paternal spirit of the 
Roman Dutch Law may be cited in the doctrine of compensa- 
tion of costs, which has clearly come down from the Civil 
Law. In England the theory of costs, if I mistake not, 
is that the successful party has a right ex debito justitie 
to be reimbursed the expenses to which he has been put by 
reason of his just claim being resisted, or a claim being 
brought against him which has not been established. But 
the Roman Dutch Law, while not rejecting this logical 
theory, takes cognisance of another element. It enquires 
quo animo the unsuccessful party has acted, and it is in 
the discretion of the judge to excuse him from paying costs 
if he considers that he had a sutticiently good cause either 
for bringing his claim, or opposing the claim of his adversary. 
This principle no doubt derives from the primary idea that 
costs were a penalty against rash litigation, and we find it 
embodied in Justinian’s legislation after the jusjvrandum 
calumnie and the other safeguards were merged in the 
unsuccessful suitor’s obligation to pay costs. The enactment 
expressly provided: “Si quis justam causam  litigandi 
habuisse videatur, quod interdum accidit, vel quia res obscura 
est, vel ex probabili ignorantia facti, vel etiam ex incerti- 
tudina juris nata ex discrepantibus Doctorum sententiis, 
placet hune etsi victus est ab onere expensarum excusari.” 
Van der Linden, a writer of authority, thus summarises the 
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doctrine as existing about the time when Guiana passed to 
the British Crown: ‘‘Compensation of costs takes place 
either because the parties are very nearly related to each 
other, or because the respondent in appeal had a judgment 
in his favour, or because the case appeared so doubtful to the 
judge that according to his view the plaintiff did not act 
rashly in instituting the action, nor the defendant in oppos- 
ing it—with the determination of which the judge’s con- 
science is burdened.” 

The procedure in civil matters is founded on that of the 
Dutch Courts, but it has been subjected to a good deal of 
revision and alteration. In 1831, 1834, 1846, and 1855 it 
was on the anvil. The Ordinance which was enacted in the 
last-mentioned year was drawn partly on the lines of the 
Roman Dutch procedure and partly on those of the 
English Common Law Procedure Acts of 1852 and 1854. 
Within the last three years the procedure has been again 
revised, amended, and methodised on the principle of 
preserving all that was valuable in the existing procedure, 
and supplying and correcting what was defective or had 
been found in practice to work inconveniently. It much 
resembles the procedure in use in Scotland, except that 
whilst the Scottish Court accepted, or had thrust upon it, the 
English method of trial by jury, the Court in Guiana has up 
to the present time kept clear of this method, as one 
unsuited to the local circumstances. As in Scotland, every 
plaintiff must in the commencement of his proceedings bring 
himself face to face with the facts constituting the grounds 
of action. He is at liberty, of course, to meet the statements 
of his opponent when the answer sets up a new case, and is 
not confined to a traverse of that of the plaintiff. This 
method—assuming that rash litigation ought to be dis- 
couraged, and this unquestionably was the view of the 
Civilians—has a clear advantage over the English method of 
commencing the action by a writ, which need not be, and in 
practice is not, accompanied by a statement of the facts. 
The writ may be issued in a moment of irritation upon very 
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insutticient grounds, but by the method used in Guiana a 
plaintiff cannot begin his action until he has collected all the 
facts on which he means to rely. The very process of doing 
this, as it requires coolness and deliberation, would often 
discover to him that his intended action was untenable, if it 
was so. The defendant may confine himself to a simple 
traverse of the material allegations of the plaintiff, or admit 
the allegations and maintain that the relief claimed does not 
by law follow thereon; or he may, either with or without a 
traverse, set up a case of his own, which elides the case of 
the plaintiff. The plaintiff may reply, but no pleading 
subsequent to reply is admissible save by leave of the Court, 
except in cases of res noviter. Either party may by his 
pleading raise any material point of law, but the Court may 
give effect to any point of law arising upon the facts, 
although not raised by either party in pleading. Great care 
has been taken to prevent any proceeding from being 
defeated by technicalities, and to secure that the decision 
shall be upon merits so far as that end can be secured by 
rules. When I went to Guiana some traditions derived from 
even the unreformed Common Law Procedure, which had 
been introduced by lawyers trained in that system, still 
tinged the forensic atmosphere. Moreover, the disposition 
which handles legal subjects in the manner which received 
full authoritative development under that system, that same 
spirit which was conspicuous nineteen centuries ago in a class 
of lawyers to whom Cicero alludes: “ Leguleius quidam cautus 
et acutus, praeco actionum, cantor formularum, anceps 
syllabarum ” is, | apprehend, deeply rooted in a certain cast 
of the human intellect not restricted to particular times, 
places, or circumstances, and it might be rash to attirm that 
it has even now become extinct in Guiana. 

The sittings of the Court were arranged with the view of 
promoting as far as possible the convenience of parties and 
witnessses. There are two ordinary places of sitting, George- 
town, the chief town of the Colony, in which by far the 
greater part of the civil business is carried through, and New 
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Amsterdam, in the Colony of Berbice. The plaintiff as 
having the lead has the choice of venue, which he effects by 
filing his claim in the Registrar’s Office at Georgetown or 
at New Amsterdam as he thinks fit, but the Court can 
always change the venue for any sufficient reason. The 
method of taking evidence was, in the older history of the 
Court, very similar to the old method in the Court of Session, 
by Commission, except that the Commissioners, or Commis- 
saries, as they were called in Guiana, were permanent 
officers, and not appointed merely for the case in which they 
were to act. The evidence taken and recorded by the Com- 
missary was laid before the Court and debated, after which 
the Court was to decide according to the opinion formed by 
the judges (or by a majority in case of difference) on the 
recorded evidence. In the course of time, however, the 
truth now universally recognised became strongly impressed 
on those who were responsible, that a tribunal was placed at 
great disadvantage in deciding upon facts, if it has to do so 
upon a mere record of evidence, without seeing and hearing 
the witnesses; and giving effect to this view it was enacted 
that the witnesses should give their evidence viva voce before 
the Court. This worked well enough for a time, whilst the 
amount of business was such that it imposed no excessive 
pressure on the tribunal. But, afterwards, when business 
largely increased, it became incompatible with that prompti- 
tude and rapidity of disposal which are essential factors in 
doing justice, that all the judges should sit together. To cope 
adequately with the work, it would have required a duplica- 
tion of the number of the judges, and this was not to be 
thought of. After a good deal of delay the remedy ulti- 
mately determined upon was to divide the strength of the 
Court by giving jurisdiction to single judges. All cases 
within certain limits of value were made cognisable by one 
judge, with an appeal to the full Court of three judges on 
questions of law, and also on questions of fact, the latter 
appeal, however, being only competent upon certain restricted 


grounds. 
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It is time to bring these somewhat desultory recollections 
toaclose. In doing so I may remark that if judges who 
serve in the Colonies cannot look forward to such prizes as 
are possible at home, the service offers, at least, so far as my 
experience goes, a wide field for the exercise of the most 
varied activities. A Colonial judge who loves his work will 
never, any more than a judge at home, be without subjects 
of interesting study. From the interpretation of contracts 
to that of wills, from questions of status and personal rela- 
tions to those of jurisdiction and the conflict of interna- 
tional laws, from criminal law to the law of negligence, and 
the rule of the road at sea, he will have cognisance of all 
these and more. Indeed, it is in vain to attempt to indicate 
the variety of subjects that will pass under his experience, 
since it will be as wide as the circle of human actions and 
relations. He ought to be a man of ready and well-balanced 
judgment ; his individual responsibility is even greater than 
that of the judge at home, and he has much less opportunity 
of consulting with learned and experienced colleagues. If he 
works in the right spirit, he is sure to meet with intelligent 
appreciation and support from the Bar in his Colony, and 
also from the Colonial Office, in whose hands he may safely 


trust the regulation of his career. 
D. P. CHALMERS. 
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RECORDS AND SEARCHES. 


| ieee public can hardly have any opinion on so technical a 

matter as the system of registration of land rights 
which exists in Scotland; but the members of the legal pro- 
fession are brought up in the belief that our system is the 
best in the world. We have a good many different registers 
for various purposes, which are important and convenient in 
varying degrees, but which for the present purpose do not 
require notice. Our great register is the Register of Sasines, 
though Sasines, in the sense of Instruments of Sasine, have 
ceased to be “expede,” and are therefore no longer recorded 
in the register to which they gave their name. During the 
last quarter of a century registration has been centralised in 
Edinburgh, for, about 1869, the old local (county and district) 
registers were closed, and the distinction between the Gen- 
eral and Particular Registers of Sasines was abolished. This 
change necessarily imposed on the authorities the duty of see- 
ing that what the public and the profession lost in local con- 
venience should be made up by the greater perfection of the 
arrangements at the metropolitan centre. We fear the 
authorities did not realise, and have overlooked, this. There 
is, however, a spirit of reform now manifesting itself. This 
year there has appeared a second Bill for which the Keeper 
of the Sasine Register is seeking the approval of the various 
societies of legal practitioners. 

If the recording of a land right, 2.¢., of a writ or evident 
of title, were the end and not the beginning of the process of 
preserving evidence, we should escape the trouble of dealing 
with many points which have caused, and are causing, difhi- 
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culty in the working of our boasted system of registration. 
A conveyance of land is recorded for the double purpose of 
completing the right of the disponee, and of preserving 
evidence of his right, even if the conveyance should be lost 
or destroyed. It is therefore quite as important to have 
cheap, ready, and reliable access to what is on the register, as 
to have a cheap, speedy, and accurate system of putting 
deeds on record. In other words, searching is as import- 
ant as registration, which should, therefore, be carried on so 
as to make searches as cheap, easy, and reliable as possible. 
Between recording and searching there is this great difference, 
that while recording is under the sole control of the Register 
House officials, searching is conducted under the disadvant- 
ages of competition between these officials and what are 
called professional (but unofficial) searchers. If the competi- 
tion were on equal terms, matters would probably adjust 
themselves without detriment to the public, but the rivalry 
is obviously carried on under conditions which give the 
official searcher, not only advantages over the professional 
searcher, but also power to obstruct the unofficial searcher in 
the rival interest. Even under these unfavourable con- 
ditions the professional searcher is employed by the legal 
profession much more largely than the official searcher, and 
the reasons are not difficult to find. The official searcher 
feels at liberty to take his time, and takes it, while the pro- 
fessional searcher regards his employer as his client, and tries 
to retain him by the attention which experience has proved 
to be necessary to secure success in every department of 
business. Again, the official searcher recognises no personal 
liability in making searches, and does not render the State 
responsible, though the Exchequer draws the searching fees, 
while the professional searcher accepts the fullest responsi- 
bility in connection with his work. 

The records are the property of the public, and are 
created at the expense of those who send deeds to be recorded 
in them. A deed is copied ad longum in the appropriate 
volume, but it is noted in the Minute and Presentment 
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Books, and also in certain Indexes. This is to preserve 
evidence of the time of ingiving, and to make searching easy. 
The public have the right to search on payment of certain 
fees, which are collected by the Deputy-Keeper of Records ; 
but the public have not the skill to search, and very few 
lawyers know anything about the mode of searching. Hence 
experience has suggested, and practice has established, the 
professional searcher, who may well be supposed to know the 
art much better than men who have been trained partly as 
recorders and partly as searchers. But as the law allows the 
recorder to be also a searcher the rivalry mentioned above 
not only exists but grows. As may easily be imagined, it is 
not of the most friendly character, for if, on the one hand, 
the professional searcher must submit to the authority of the 
officials, the official searcher has perhaps the constant morti- 
fication of observing that his rival’s searches are more numer- 
ous than his own. Some people who have given attention to 
these matters are of opinion that the present conditions 
might advantageously be altered. My object, in this paper, 
is to inquire whether that opinion is sound. 

It is remarkable that professional searchers, though more 
familiar with the registers than any one who has spent his 
life in recording, are looked on by the officials as mere 
members of the public, with no special locus standi. It 
would rather appear that the public, which has the right to 
search but no facilities for the purpose, should either have 
that right taken from it, or have its nominee, the professional 
searcher endowed with a status corresponding to the rights 
and importance of his clients. The only obstacle to this is 
the rivalry I have mentioned. That rivalry should therefore 
be ended, and there are two ways of ending it—(1) by 
extinguishing the professional searcher and leaving the official 
searcher in possession of the field; (2) by stopping official 
searching and confining the officials to the duties of registra- 
tion. Which of these two plans is the better? A few of 
the Register House officials prefer the extinction of the 
professional searcher, but nearly everybody else takes the 





RECORDS AND SEARCHES, 165 


opposite view. The legal profession favours the professional 
searcher, and has very good reason for its preference, in the 
expedition and acceptance of legal responsibility. But other 
reasons are worthy of consideration. 

Division of labour is so much favoured in theory, and 
commended by practice, that no argument is needed to 
justify its introduction into the Register House. Those who 
record cannot search so well as those who devote their lives 
to searching. The searcher must, therefore, be a man set 
apart for searching, whether he be official or only professional. 
If official searchers could, and would, accept pecuniary 
responsibility in granting certificates of search, there might be 
hesitation in deciding whether to give the ofticials a monopoly 
of searching, or to confine them to thei primary duty of 
recording. But as they do not, as individuals, and cannot, 
as officials, accept any liability in searching, this point need 
not further be considered. Assume that a proper division of 
labour in recording and searching has been established, and 
that both branches are in the hands of officials possessing 
exclusive rights : that, in fact, professional searching has been 
somehow abolished. In point of fact such abolition is 
impossible, as the records are public records, made at the 
expense of the public for public purposes, and in the time- 
honoured sense “available” to the public. What, in that 
case, would be the position of the legal profession as repre- 
senting the public in the matter of obtaining searches? It 
would be very much what it is in the matter of getting 
deeds recorded. An agent gives in a deed, but does not 
know when he will get it out recorded. He must just wait 
his turn. He is very much in the position of a man in a 
London cab which comes to a standstill for the reason 
expressed in the stereotyped answer, “Cab ahead, sir.” 
The position is bearable in the matter of recording, but 
it would be very different in the matter of searching. The 
settlement of transactions, involving sale and _ purchase, 
lending and borrowing, is absolutely stopped if searches 
are not forthcoming. If professional searching were abol- 
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ished, if the official searcher had no longer the spur of 
rivalry, if, in short, the official mind were the sole con- 
trolling power in the making and issuing of searches, the 
practice of the conveyancer would be revolutionised, and 
the public would have more frequent and more intolerable 
illustrations of “the law’s delay.” Such a state of matters 
is fortunately impossible. But the Keeper's Bill tends in 
that direction, and for that reason, and for others now to 
be stated, must be resisted. 

If searching cannot be left to the officials, and if rivalry 
between official and professional searchers is bad, we are 
driven to the conclusion that officials should make up the 
records, and that professional searchers should be left to 
search them and grant certificates of search. This would 
suit and please the legal profession, and it would suit the 
officials. Would it please them? It would certainly be 
agreeable to most, or at least many, of the subordinate 
officials. It has never been stated that Mr. Hope Finlay 
has consulted his staff and is fortified by their concurrence 
in his views. Many of the staff have served in the Register 
House for very long periods. The Lord Advocate sometime 
ago indicated that he would make an official and public 
enquiry before putting his name on the back of the bill. At 
that enquiry the staff will no doubt be allowed to state their 
opinions freely. 

About twenty years ago an idea, borrowed from South 
Australia, was introduced into the Register House, with the 
result that there was then commenced, and has since been 
carried on, what is known as the search-sheet. In theory, 
this is a ledger in which an account is opened for every 
separate right of property in the country, so that a reference 
to the proper account shall show the right and the burdens 
attaching to it. It is also part of the theory, that a copy of 
the so-called account is a certificate of search, giving all that 
a purchaser or lender needs to know about the property. 
The theory is attractive, and has secured champions for the 
search-sheet. Mr. Finlay is its principal champion, and his 
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Bill aims at obtaining legislative recognition for the search- 
sheet, which up till now stands on no higher authority than 
a ‘Treasury Minute. It is the existence of this unfortunate 
search-sheet, and the very natural desire to turn it to some 
practical use, that seem to lie at the root of what we may call 
the Register House troubles. The search-sheet is only part, 
and a very small part, of the South Australian land register 
system. When we copy the whole of the Colonial system, 
we may find it work well enough, but experience up to 
date on this subject shows that we cannot afford to copy in 
part, or by instalments, or without intelligence. It is not 
necessary here to point out the leading features of the 
Colonial system of registration, and it will suffice for the 
present purpose if I show the defects of our imitation of it. 
Our search-sheet is recommended by its advocates as a 
search in anticipation, as a sort of bird's-eye view of the 
land or land right in question. If this claim were well 
founded, it could not be said that the £100,000 which the 
search-sheet has cost, had been misspent. But the claim is 
not well founded. This is proved by the simple fact that 
no searcher, official or professional, would dare simply to 
copy the search-sheet and issue the copy as a search. The 
sheet applicable to the property does not contain even 
reference to everything that affects the property—a fact 
clearly brought out in a recent correspondence regarding the 
omission of a bond for £6500 from an official certificate of 
search. In connection with the search-sheet, the term 
“ledgerization ” is in common use, and conveys a favourable 
but false impression. As the folio of a ledger is evidence of 
the state of accounts between the owner of the ledger and his 
customer, so it is suggested that the search-sheet page appli- 
cable to a property contains at least a note of every burden 
affecting that property. When a merchant opens a folio for 
his customer, he takes good care that any balance due to or 
by that customer on previous transactions is brought forward 
and made the first item on the new folio. This is just what 
the framers of the search-sheet do not do, and this omission 
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takes away the value of the search-sheet. B takes off half 
an acre on feu from A at a feu-duty of £10. B gets a folio 
in the search-sheet, and his feu-right is the first item entered 
on that folio. But the half acre is part of fifty acres owned 
by A, on the security of which he had borrowed £5000 by a 
bond which did not contain power to feu. This £5000 is 
not noticed on B's folio of the ledger, and it is manifest 
that a lender on the security of the house to be built by 
B would be misled if he learned no more than the folio tells 
him. 

Here is another illustration taken from the correspond- 
ence just referred to:—‘* Sir George Warrender feus 
thiee stances to A, who gives off one, with an increased 
feu-duty, to B, builds upon the other two, and burdens 
these with a bond for that purpose. He sells one of the 
tenements to Centire. He sells the other tenement to eight 
different parties. In this instance you would open eleven 
different pages in the search-sheet, and on the pages appli- 
cable to the eight properties none of the prior entries would 
appear. To make a search, therefore, your skilled searcher 
would require at least to examine the pages applicable to C, 
A, and Sir George Warrender, which would all be in 
separate pages, certainly im different volumes, and might 
contain many entries not referring to these subjects at all.” 
Thus, the balance on transactions prior to the opening of 
the folio is not carried forward, and this fact makes the 
“lJedgerization” nothing more than a name to mislead the 
unskilled and the unwary. Ledgerization proper cannot be 
superinduced on our registration system. ‘The thing aimed 
at is good, but cannot be accomplished per saltum. When 
all that accompanies ledgerization in South Australia is 
borrowed from that Colony, we shall have revolutionised our 
system, and perhaps improved it beyond the dream of 
Register House reformers, whose very nearness to the 
subject destroys their perspective. 

When reform is in the air, why do conveyancers not 
unite in the interest of their clients to put an end to the 
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exorbitant fees charged in the Register House against the 
public for examining the records? There may be good 
reason for the charge in respect of volumes from which 
entries are taken, but there is surely no justice in the same 
heavy charge for volumes which are found to contain no 
entries regarding the matter in hand. The law agent’s 
bill for a piece of conveyancing is always thought high, 
but the client who pays the bill seldom discriminates 
between fees which his agent pockets, and outlays which 
include stamp duties, paid to the Inland Revenue, and 
searches, the cost of which last goes partly to the searcher 
for his work and partly to the Exchequer for access to the 
books. As these books were compiled at the expense of 
present and former landowners, and are in theory public 
property, any charge for looking at them beyond what 
would pay for handling the volumes is an exaction difficult 
to justify on any sound principle. And yet nobody lifts up 
his voice against the exaction, and the present-day reformers, 
being officials, see nothing here to complain of.(«) 

Let us now examine the proposals of reform. The Bill, 
dated February, 1895, is “to improve the system of registra- 
tion of writs relating to heritable property in Scotland,” 
whose short title is to be “The Land Registers (Scotland) 
Act, 1895.” 

Section two empowers the Keeper of the Register of 
Sasines to use and apply the process of photo-lithography, or 
other photographic process, as a substitute for the present 
system of engrossing. Section three enacts that writs and 
memorandums thereof shall either be engrossed in manu- 





(a) But what shall we say of the arrangement by which (dating from 1885) 
the official searcher is exempt from the “dues of books,” and is placed in a 
position to make a search in the Diligence Records, and issue it for 5s. 6d., 
while the professional searcher is charged 10s. for mere access to the books? This 
actually happens in the case of a search for eleven years, and is a sort of premium 
placed by the Treasury on the employment of official searchers. Notwithstanding 
this favour shown to the official, he has in recent years lost any little ground 
he gained after 1885 in prosecuting his rivalry with the handicapped professional 
searcher, 
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script or reproduced in fac-simile by the process of photo- 
lithography or other photographic process; and that the 
copies, Whether in manuscript or photo-lithography, shall be 
entered and preserved in Register volumes, which shall be 
issued by the Deputy-Clerk Register, either bound in con- 
formity with the present practice, or in separate sheets 
marked and attested as he shall prescribe. Here it is 
gravely proposed to create a hybrid register, partly written 
and partly photo-lithographed, on a system which has not 
the warrant of even the slightest experience, but which is to 
displace a system challenged by nobody. The Bill does not 
venture to abolish registration by engrossment, for there are 
writs sent in for registration which could not be preserved 
with any advantage in fac-simile. As the deeds are to be 
recorded in the order of presentment, we must fancy 
wu register in which engrossing and lithographing alternate. 
Imagine, too, the serious risk of the loose sheets (some 
engrossed and some lithographed, which, when gathered 
together and bound, are to form the hybrid volume), going 
astray, or becoming mixed with the loose sheets of some 
other volume, 

Section four discontinues the printed Index of Places 
applicable to the printed abridgments prescribed by the 
Land Registers Act of 1868. As this index is of great 
value to the professional searcher, the promoter of the Bill 
will require to explain and justify this section. It is not 
easy to think of a Land Register without an Index of Places, 
but if the official searcher could do without one, so could the 
professional searcher, when he obtains the same facilities 
as the official searcher. Section six permits photo-litho- 
graphed extracts of writs to be issued by the keeper. This 
will never work. The yearly number of recorded writs is 
about 36,000, and only about 1500 extracts are issued 
annually. Is it intended to lithograph the whole 
36,000 writs for extracts, to be ready for the 1500 
likely to be ordered? Or, when an extract is ordered, 
is it intended to lithograph that extract from the regis- 
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ter, written in some cases and lithographed in other 
cases 4 

I come now to the kernel of the nut. Section eight boldly, 
but somewhat incautiously, seeks to legalise the search-sheet 
system “heretofore in use.” I say incautiously, because 
the section contains these words: ‘So that the whole writs 
affecting or relating to any heritable property or properties, 
for which a separate folio of the search-sheet volume has been 
or shall be used, and for the period embraced ii such search- 
sheet, shall be exhibited in the order of presentment thereof, 
in such separate folio and in such additional folio or folios as 
may be used in continuation thereof.” This is just, leaving 
out the clause in italics, what it has been shown that the 
search-sheet “ heretofore in use” does not do. And it will 
easily be seen that the clause in italics takes away the whole 
value of the search-sheet as a search in anticipation, or 
ledgerized statement of the burdens affecting a property. 
The promoter of the Bill has no idea of taking the trouble to 
find out anything prior to the date of the first writ on the 
folio, however necessary prior facts may be to the end for 
which the search-sheet is established, and for which searches 
are made. 

Section nine provides for an Index of Persons and an 
Index of Places in the form now in use; also that the search- 
sheet volumes shall be kept in duplicate; that one of the 
duplicates shall be patent to the public for searching pur- 
poses at times to be fixed by the Secretary for Scotland and 
for fees to be fixed by the Treasury. Why should the times 
and fees not be fixed by the Bill? The Secretary would 
naturally listen to the Register House officials, and the 
Treasury would be more difficult to influence than the House 
of Commons. If Parliament does not deal with these mat- 
ters, it would be safer to leave them to the Lords of Session 
to be dealt with by Acts of Sederunt. 

Section ten by providing that errors or omissions in the 
search-sheet volume or indexes shall not invalidate the 
registration of a writ shows that, after all, the search-sheet is 
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to be no essential part of our record system. It has been in 
use for twenty years; it has been shown to be unreliable ; 
it is now to be engrafted on our system by Act of Parliament ; 
but it is to be taken for what it is worth with a sort of 
tantum et tale warrandice which leaves the receiver of it 7 
nubibus. 

Section eleven says the Keeper may issue searches either 
from the search-sheet volumes and relative indexes or (by 
means of) the printed abridgments or printed minutes and 
relative indexes. There is not a word about guarantee of 
accuracy or responsibility for error, and there would be 
neither guarantee nor responsibility. Either such searches 
cannot be taken by conveyancers, or there must be a clause 
added to the Bill freeing conveyancers from liability for loss 
to clients through errors on the part of the Keeper. 

On the whole matter I submit that the enquiry promised 
by the Lord Advocate, or some other such enquiry, should 
precede further progress with the Bill, or any other move- 
ment in the direction of this extraordinary “ reform.” 


JOHN ERSKINE. 























DESUETUDE. 


N his Memorandum on the revision of Pre-Union Statutes 
in Scotland,(a) Sheriff Mackay directs attention to the 
question whether the principle of desuetude, which is recog- 
nised in Scotland as regards these statutes, will facilitate 
revision. It is true that many of these Acts have not even 
been referred to in the Courts since the date of the Union ; 
they have been superseded by modern custom, and in a 
popular sense are in desuetude. But the learned Sheriff 
points out that something more is needed to constitute that 
desuetude which in law amounts to repeal. Has there been 
any occasion to invoke the particular Act ? has there been 
any permitted violation of its provisions? As Erskine 
says(b) :—“ A contrary immemorial custom sufficiently 
presumes the will of the community to alter the law . 
and this presumed will of the people operates as strongly 
as their express declaration. . . . No statute can, however, 
be repealed by mere non-usage or neglect of the law, though 
for the greatest length of time; for non-usage is but a 
negative which cannot constitute custom—there must be some 
positive act that may discover the intention of the community 
to repeal it.” The question, therefore, in every case will 
be whether positive acts in a sense contrary to the statute 
have been general throughout the community for an indefinite 
period of time. The essential character of a ‘“ contrary act,” 
and the necessary extent of its prevalence in the community 
may, or must, vary with the particular case in hand. Is 





(b) Inst. I. i. 45. 





(a) Infra, p. 179. 
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it enough that the act is unpunished, or must it have the 
moral approval of the community? Is the whole community 
supposed to approve of acts confined to one locality, and 
perhaps not accurately reported ? 

The same vagueness attaches to the necessary duration of 
the contrary custom. In no case can it be an immemorial 
custom in the strict sense, because it must be subsequent to 
a statute, the date of which is known. To such a case it is 
impossible to apply Lord Stair’s dictum that ‘ forty years is 
equivalent and always equiparate to immemorial possession.” 
If, therefore, the three factors in the problem, duration, 
extent, and essential character, be undetermined, it will be 
a serious matter to lay upon the Statute Law Revision Com- 
mittee the burden of finding out whether all or any of the 
Scots Pre-Union Statutes are in desuetude. 

Take, for example, the controversy whether desuetude 
applies to statutes “not concerning private right, but the 
public good of the kingdom.” Lord Bankton(q) held that 
no practice, of whatever duration, could derogate from a law 
of public policy. The authority of the case of Jack, which 
referred to municipal elections, was overthrown in Anderson 
(infra), although the practice varied in different burghs. 
But the meaning of the phrase ‘“ public policy” remains 
absolutely obscure. In Anderson's case it was argued: 
“There is a statute discharging the pulling of bent 
growing upon sandhills on the seashore. This statute can 
never go into desuetude; for even ten thousand instances 
of a practice contrary to the statute would be consid- 
ered as so many transgressions deserving punishment.” 
It can hardly be assumed as clear that the principle of desue- 
tude applies to all matters of public, as well as of private, right. 
Again, take the distinction enforced by Lord Deas in Bute 
v. More (infra), as to whether the necessary averments 
of disuse and the burden of proof are the same in all cases. 
Has the statute wholly lost its utility by a change of manners 





(a) Jack v. Town of Stirling, 27th January, 1681, M. 1838. 
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and circumstances? Then ‘“desuetude will be presumed 
from the nature of the thing without the necessity 
of any direct evidence.” Is the statute still intrinsically 
beneficial, although passed in a different state of society 4 
Then, it will require “‘a very special allegation of universal 
contrary custom” to prove it to be in desuetude. In this 
view, the enquiry into desuetude must be preceded by a 
discussion whether the statute is useless or beneficial, a point 
on which political, social, and religious opinion may well 
vary. If useless, the judge may declare it repealed without 


going into the question of disuse. 


It may be conceded that, as regards many criminal 
statutes, the common sense conclusion of the Revision Com- 
mittee might be plain enough. For example, under the Act 
1568, c. 74, confirmed by the Act, 1701, ¢ 11, notour 
adultery is a capital crime,(a@) and according to the decision in 
Nicolson and Maxwell (25th January, 1694), even simple 
adultery is “relevant to infer an arbitrary punishment.” It 
may be feared that the morals of the community during the 
19th century have supplied a sufficient contrary custom 
to this statute; and yet Baron Hume, writing in the 19th 
century, says that the law is a wise one, and that, although 
there had not been a prosecution for many years, it had a 
salutary influence on the manners of the people. Is the 
Puritanism of the Reformation so dead that it would consent 
to the repeal of this law without at least some public discus- 
sion of the subject? Again, take the statutory offence of 
Forestalling and Regrating, which Sir George Mackenzie 
discusses in his chapter, De Dardanariis, and of which 
one variety is “buying up corn to a dearth.” ‘The sin of the 
Pantopoli and Revenditores is a good deal older even than 
the Novell of Valentinian, and has more than once nearly led 
to Lynch-law in Great Britain in the present century. But 
the practice of the modern “ wheat circle” would probably 
satisfy the test of desuetude applied by Lord President 





(a) Hume, Comm. I. 454-55. 
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Inglis in Bute v. More (infra): “It must be shown, not 
only that for a long period of time no prosecutions have 
been instituted under these Acts of Parliament, but that the 
offences, which are there visited with penalties, are in use to 
be committed flagrantly and openly without the penalties 
being vinflicted: . . . it must be shown that the offence pro- 
hibited is not only practised without being checked, but is no 
longer considered or dealt with in this country as an offence 
against the law.” People are not now prosecuted for 
successful speculations on the corn-exchange or elsewhere, 
but would Mr. Ruskin and the Fabian Society not desire to 
be heard on the repeal of this law? Do they not tell us 
that laissez-faire and free competition are prohibited by 
Divine law and are ruining society? Others say there must 
be a living wage and a minimum price; and some contend 
that, at all events, the law must deal with the more gigantic 
trusts and pools, which menace the health and stability of 
commerce. Is the community practically unanimous on the 
subject? A third interesting chapter in the criminal law is 
that entitled Profanity ; e.g., the Acts of 1661, cc. 19 and 38, 
against “‘ cursing and swearing,” and “ mockers or reproachers 
of piety and the exercise thereof.” Are these statutes 
intrinsically beneficial? It must be admitted that the offence 
is prevalent, but in the minds of many excellent people, 
that fact would not afford any reason for giving public and 
formal sanction to the plea of repeal by desuetude. 

In these difficulties is it possible to extract any definite 
principle from the decided cases? The following list contains 
the most familiar examples :— 


A. Cases in which Plea of Desuetude sustained. 

1477 c. 73 (regulating mid-stream in Cruive Dykes), Heritors of Fishing 
of Don v. Town of Aberdeen, 29th July, 1665, M. 14,286. 

1503 c. 98 (prohibiting the poinding of plough goods, where the debtor has 
land), Zurner v. Scot, 7th December, 1692, M. 10,523. 

1535 c. 26 (requiring qualification of residence for election as provost), 
Anderson v. Magistrates of Wick, 17th February, 1749, M. 1842. 

[It is not clear how far this was established by Smollett v. Buntein, 

19th February, 1730, 1 Paton, 26.] 
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1592 c. 154 (prohibiting the exercise of crafts in the suburbs adjacent to 
free burghs), Paterson, 6th December, 1810, F.C. 

1621 ¢. 32 (prohibiting the slaying and hunting of hares in time of snow), 
Donald v. Bodden, 11th January, 1828, Syme, 303. 

1685 c. 21 (requiring qualification of £1000 Scots, valued rent, for using 
setting dogs), Kellie v. Smith, H.C., 27th June, 1780; No report. 
Trotter v. Macewan, 8th July, 1809, F.C. 


B. Cases in which Plea of Desuetude repelled. 
1579 ¢. 70 (prohibiting handiwork on Sabbath), Phillips v. Innes, 19th 
May, 1835; 20th February, 1837, 2 Sh. and M‘L. 465. 
1617 c¢. 14 (giving executors one-third of dead’s part), Vasmyth, 17th 
February, 1819 (see 12 D. 201). 
1621 c. 31 (requiring a qualification of ploughgate of heritage for hunting 


5 


and hawking), Trotter v. M‘Ewan, ut supra. 


C. Cases in which Plea argued and considered. 

1661 ¢c. 18; 1696 ¢. 31 (prohibiting using merchandise on Sabbath), Bute 
v. More, 24th November, 1870, 1 Couper, 475; Nicol v. M‘Neiil, 
13th July, 1887, 14 Rett. Just. 47. 


D. Case in which Plea stated but not argued. 


1606 c. 17 (staying unlawful conventions), Deakins v. Milne, 27th October, 
1882, 10 Rett. Just. Ca. 22. 


It may be feared that these decisions present new difh- 
culties—(1.) Part of a statute may go into desuetude, while 
another part remains in vigour. [Zwrner v. Scot, supra. | 
This doctrine was recognised in all the opinions in Bute v. 
More, Lord Deas pointing out that the Statute 1579 ¢. 70, 
to which effect was given in Phillips v. Innes, also imposes 
penalties on “ wilfully remaining from the parish kirk in time 
of sermon and prayers.” (2.) Further, the prohibitions of a 
statute may remain in force, yet the penalties enacted may 
go into desuetude. ‘This is totally different from the gradual 
amelioration of discretionary sentences under the common 
or customary law, to which Lord Young called atten- 
tion in Directors of City of Glasgow Bank (bail 
petition), 6 Rett. Just. Ca. 4, because in the case supposed 
the statute is the only warrant for punishment. — (3.) In 

VOL. VII.—NO. 2. N 
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Donald vy. Bodden (really a case of implied repeal by 
subsequent legislation), a successful prosecution had taken 
place only twelve years before the date of the deci- 
sion; and the Act was described as being in force in at 
least three law books of respectable authority published 
shortly before the decision. Practice and professional under- 
standing are therefore not completely reliable. (4.) The 
opinions in Bute v. More are to the effect that the Sunday 
Acts are still in force, but Lord Deas held it would be neces- 
sary to show “that the particular act was calculated upon 
reasonable grounds to shock the feelings of the religious and 
well-behaved portion of the community.” Again, two 
judges in Nicol v. M‘Nei/l intimated the opinion that, 
where a statute 200 years old has not been enforced within 
living memory and when the public opinion of the country 
does not demand its enforcement, the conditions are present 
for ‘the tacit repeal of the statute, in conformity with the 
ancient Scottish constitutional doctrine.” But how are the 
public opinion and conscience to be ascertained? (5.) The 
statements as to the character, extent, and duration of con- 
trary practice are generally vague and unsatisfactory, except 
that the cruive dyke case proceeded on “an enquiry through 
the kingdom,” and that the second branch of the plough 
goods Act had “never” been enforced. On the whole, the 
decisions do not give any certain light, and the Statute 
Law Committee might probably find themselves in the 
position of the judges of the Court of Session who say, 
in their Report to the House of Lords on Acts of 
Sederunt (27th February, 1810): “Were we required to 
make a general report on the Statute-Book of Scotland, and 
to distinguish every one law which is in desuetude from 
those which are not, we should find ourselves nearly as much 
at a loss how to make our report as in the present case.” 


Wii. C. SMITH. 




















MEMORANDUM AS TO THE REVISION OF PRE-UNION 
STATUTES IN SCOTLAND. 


In reply to the request of the Statute Law Revision Committee, con- 
veyed to me by the Chancellor of the Duchy of Lancaster, with reference to 
the revision of the Scottish Pre-Union Statutes, I have the honour to sub- 
mit the following memorandum. 

1. The reasons which have led to the revision of the English and 
Imperial Statutes by the well-known series of Revision Acts and to the 
partial revision of the Irish Pre-Union Statutes by the Revision Acts of 
1872, 1878, and 1879 apply at least as strongly to the Scottish Pre-Union 
Statutes. They contain probably even a larger proportion of obsolete and 
merely antiquarian matter than the English Statutes of parallel periods. 

The only two available editions, namely, that in three volumes (Duo- 
decimo small print) 1681-1731, and the Record Edition (sometimes called 
from the name of its first editor Thomson’s Acts) in 12 volumes (folio) 
1844-1875, are both expensive works, and practically inaccessible to the 
non-professional public except in public libraries. 

The result is that what is, and what is not now Statute Law in Scotland 


by legislation prior to 1707 is very imperfectly known in Scotland, and less 


known out of Scotland. 


2. The revision of the Pre-Union Scottish Statutes would probably have 
heen already undertaken were it not that it was felt to be a matter of 
peculiar delicacy and difficulty, and possibly owing to the circumstance that 
there was no representative of Scotland on the Statute Law Revision 
Conimittee. 


3. The committee has, however, undertaken the revision of the Post 
Union Statutes applicable to Scotland only, with the approval of successive 
Lord Advocates and the aid of members of the Scottish Bar employed on 
this work. 

Nor is it thought that the revision of the Pre-Union Scottish Statute 

300k would be really more difficult than that of the earlier portion of the 
English Statute Book which has been successfully accomplished. 


4. The smaller extent of the total contents of the Scottish Statute 
Book and the brevity of many of the Acts would indeed make its revision 
easier than the relative English revision. 

The principle of Scottish Law that Statutes may fall into desuetude 
might also seem to facilitate revision, for a very large proportion of these 
Acts have not since the Union been cited as authority, and many of them 
have not even been incidentally referred to in the Courts. But the 
limitation of the principle of the desuetude of Statutes to cases in which 
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there has been occasion to enforce or apply the Acts, and, at least, in 
criminal jurisprudence, to cases in which there has been open violation of 
their provisions, shows that the operation of desuetude is not so extensive 
as might be supposed.(a) 

Very great caution would have to be used to prevent the assumption 
that an old Scottish Statute was necessarily in desuetude because it was 


generally forgotten. 


5. In several other respects caution would be necessary. It is assumed 
that similar provisoes or saving clauses to those contained in the first section 
of the English Revision Acts would be inserted in the Scottish Revision 
Act, but the terms of these would require consideration and, as in the Irish 


Revision Acts, some modification. 


6. The Pre-Union Scottish Statutes deal not only with ordinary civil 
and criminal law but with constitutional law relating to the State and the 
Church. = 

It would be necessary to determine whether certain of the Statutes of 
this nature, even although they at present seem and probably are obsolete 
or antiquated, should be repealed or excluded from a revised edition of the 
Statutes. 

The consideration of space which has led to the omission from the 
English Revised Statutes of Constitutional Acts deemed merely historical 


do not apply to the Scottish Pre-Union Statutes, which might, it is thought, 
be embraced in one volume of moderate size. 


7. The approval of the Lord Advocate to the plan of revision should be 
obtained before it is commenced. 

If it were possible to obtain the revision not only of the Lord Advocate 
but also of a committee of judges it would be desirable to do so. 

Apart from any official revision not fewer than two Scottish lawyers 
learned in law and history should be employed to prepare the drafts. 

The Record or 12 Volume Folio Edition being the more accurate autho- 
ritative edition should be used for the purpose of revision, but references 
would require to be given to the Duodecimo Edition which is more fre- 


quently referred to in practice. 


8. I append a revision of the Acts of James I. in two parts. Paper A 
contains in extenso the Acts of James I., which are still in force or could 
not with safety be repealed or excluded from a Revised Edition of the 
Statutes. Paper B is a complete list of the Acts of the same King, which 
are obsolete or might be repealed and could with safety be excluded from a 





(a) Inglis, Lord Justice General, in Bute v. More, 24 Nov. 1870; 1 Couper, 
Justiciary Reports, p. 511; LL. Ch. Eldon in Johnstone v. Stott, 18 Feb, 1802, 
4 Paton, App. 274. 
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revised edition of the Statutes. References are given both to the Record 
and Duodecimo Editions. 

But the revision of the Acts of this reign, though it has involved a good 
deal of labour, must not be taken as affording a criterion either of the kind 
or extent of revision that would be necessary for the Acts of subsequent 
reigns, as these contain more matter not obsolete and also more matter 
relating to the constitution of the State or the Church, which, though in 
large measure antiquated, it would not be expedient to make the subject of 


express repeal or to exclude from an edition of the Revised Pre-Union Acts. 


&. J. G. MACKAY, 
Sheriff of Fife and Kinross. 
7, ALBYN PLACE, 
EDINBURGH, Ist February 1894. 


Acts of James I. either still in force or which could not with safety be 
REPEALED by a StaTuTE Law ReEvIsIon Act. 


Parliament Perth 26 May 1424. 
13. Mines of Gold and silver perteinis to the King. 


Gif onie myne of golde or silver be ffoundyn in ony Lordis Landes of the 
tealme, and it may be proved that three half pennys of silver may be fined out 
of the pound of leide: The Lordes of Parliament consentis, that sik myne be the 
Kingis, as is usuale of uther Realmys. 


25. Of Hostillaries in Burrowes and throuch-fares. 


It is ordanyt, that in all burowis Townys of the Realme, and throuch-faires, 
quhar commonn passages are, that their be ordanyt Hostillares and receipters, 
havande stabilles and chalmers. And at men fynde with thame brede and aile, 
and all uthir fuyde, alsweill to horse as men, for resonable price, efter the chapis 
of the cuntre. 

Perth 12th March 1424. 
24. Anent complaintes to be decided before the Judge ordinar. 

* * * And gif there be ony pure creature, for defalt of cunnyng, or 
dispenses, that cannot, or may not follow his cause, the King for the lufe of God, 
sall ordaine the juge, before quhom the cause suld be determyt, to purvay and 
get a lele and a wyse Advocate, to follow sic pure creatures causes: And gif sic 
causes be obtenyt, the wranger sall assyth bath the party scathit, and the 
Advocatis costes and travale. 


Perth 11 March 1425. 
3. That all the Kingis Lieges live and be governed by the Lawes of the Realme. 


It is ordainit be the King, with the consent and deliverance of the three 
Estates, that all and sindry the Kingis Lieges of the Realme leif and be governyt 
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under the Kingis Lawis and statutes of this Realme alanerly: and undir na 
particular Lawis, na speciale Privalege, na be na Lawis of uther Cuntreis nor 
Realmis. 
Perth 6th March 1429. 
20. Of sovertie asked be onie purtie of uthers. 

It is statute and ordained, that gif ony of the Kingis lieges hes ony doubt of 
the life, outher be deed or mannance, or violent presumption, and he ask sovertie 
of the party, that the plaint is maid upon, sa that the party plantife mak pruif 
of the deed, or mannance, or of the violent presumption maid or done till him 
be his aith, or uther sufficient pruife, and the Schireffe do not that effeiris till 
his office in this case, he sall be in fourtie pund to the King, and assyith the 
party scathit. 

Edinburgh 22nd October 1436. 


4. Trespassours may be accused at the Kingis instance allanerly. 


It is ordained, that al Maires and Serjandes arrest at the Schireflis bidding, 
albeit that na party folowar be, all trespassoures ; and the said Schireffe follow 
the saids trespassoures in the Kingis name, gif na party folowar apperis. 
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en 


A Treatise on the Possession of Land. by Joux M. Licurwoop, 
of Lincoln’s Inn, Barrister-at-Law. London: Stevens & Sons, 
Liwitep, 1894. 


Mr. Ligurwoov is to be congratulated on having discovered a subject 
which, considering its intrinsic interest and importance, has been unaccount- 
ably neglected by English writers, unless, indeed, the reason for this 
neglect lies in the difficulty of the subject. It is certain that until the 
appearance of Sir F. Pollock and Mr. Justice Wright’s book on ‘ Posses- 
sion,” there had been no attempt to deal with the subject as a whole. And 
even in that able work many interesting topics connected with the posses- 
sion of land were, as I pointed out in noticing the book in this Review,(a) 
excluded from treatment, partly no doubt because the authors did not 
profess to deal with the learning of possession except as part of the 
common law, so that the numerous and important questions which have 
arisen under the Statutes of Limitation, old and new, did not strictly fall 
within the scope of the work. Fortunately Mr. Lightwood has spent much 
labour and thought on this branch of the subject, and his treatment of it is 
thorough and satisfactory. 

The first half of the book deals with the nature of possession, the way 
in which it is acquired, maintained, and lost, and the remedies provided by 
law for its protection. Some of this is chiefly of academic or historical 
interest, but many questions of practical importance are also discussed, such 
as the degree of physical control which is necessary to give possession, the 
effect of entry under title, the possession of mines, the abandonment of 
possession, and the protection afforded to possession by the action of tres- 
pass. All this is tersely and clearly put. The chapter on ejectment brings 
us to that obscure and difficult question, how the doctrine that mere posses- 
sion is good against a stranger originated, and how far it extends. Mr. 
Lightwood examines the contradictory cases of Doe v. Barnard (13 Q.B. 
945), Davison v. Gent (1 H. and N. 744), and Nagle v. Shea (8 Ir. R. 


(a) Juridical Review, vol. iii. p. 121. 
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C.L. 224), and comes to the conclusion (rightly, as I think) that Davison 
v. Gent must be supported if possible ; but his explanation of the origin of 
the doctrine is to our mind not conclusive. 


“ In the absence of perfect title, the plaintiff was allowed to rest upon his mere posses- 
sion. It is submitted that there is only one way to account for the introduction of this 
perfectly new principle. The legal consequences of possession have been changed both 
directly and indirectly by the Real Property Limitation Act, 1833. They have been 
changed dircetly, inasmuch us mere untitled possession is now sufficient to make the 
statute run against the owner. Formerly there must have been an adverse possession, and 
this practically meant an adverse seisin. But in changing the nature of an inchoate 
title under the statute, the legislature have also changed the nature of the possession 
to which legal protection is afforded. As a mutter of history, so far as concerns the 
recovery of possession, seisin is everything, bare possession nothing. In actual life 
seisin is no longer entitled to this pre-eminence. The right of possession, consequently, 
which the common law has always recognised, has, by the Real Property Limitation 
Act, 1833, been impliedly placed on a more extended basis. It rests now on mere 
possession, and not on seisin alone. This is the real principle which underlies 
Davison v. Gent.” 

Mr. Lightwood has made a careful study of the authorities, and his 
opinion is entitled to great weight, but we doubt whether the Act of 1833 
really produced such a revolution as he supposes. Certainly its authors did 
not anticipate this result. The Real Property Commissioners, in that part 


of their first report (1829), which deals with prescriptive title, after remark- 
ing that “there seems no reason why there should not be for each kind of 
property one uniform period of limitation depending upon the length 
of adverse enjoyment,” and after referring to the various inconsistencies and 


defects in the law, go on to say :— 

“ Notwithstanding the anomalies to which we have adverted, the period 
of twenty years is the limitation which in this country is generally acted 
upon, and which, being established in some instances by statute, and found 
to suit the convenience of society, has been made the foundation of legal 
presumption, and the rule for affording or refusing equitable relief. We think 
this should be retained, and, with a few exceptions and qualifications, made 
universal. . . . Adverse possession of land for a period of twenty years will then be 
required to be, and will be, a bar to all adverse claims.” 


In other words, the presumption of title from adverse possession for 
twenty years, which the Courts acted on before the Statute, produced very 
much the same result as the bar introduced by the Statute. The change 
was one of form rather than of substance. The doctrine that mere posses- 
sion is good against a wrong-doer is much older than 1833. The difficulty 
in establishing the doctrine was that the defendant in an action of ejectment 
was sued as tenant in possession, and his possession was presumed to be 
lawful, in the absence of proof of title in the claimant (Cole on Ejectment, 
212). This difficulty was got over in Allen v. Rivington (1671, 2 Saund. 
110a), by allowing evidence of a prior possession by the plaintiff, and the 
later cases, which are commonly supposed to have thrown doubt on the new 
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doctrine, are not really inconsistent with it. In Doe vy. 4/arvey uo proof was 
viven of a prior possession by the plaintiff’s lessors, and in Doe v. Barber 
the prior possession which was proved was illegal. Doe v. Dyball and Doe 
v. Webber support the doctrine. All these cases were prior to the Act of 
1833. Doe v. Barnard, as Mr. Lightwood points out, was wrongly decided. 

The rule that undisturbed possession for twenty years was primd facie 
evidence of an absolute title was a separate rule, and was invented by the 


judges to get over the want of a proper Statute of Limitations, just as the 


fiction of a lost grant was devised to meet the difficulty as to the imme- 
morial enjoyment of easements. Mr. Lightwood cites the case reported in 
Salkeld under the title of Stokes v. Berry, but he does not seem to have 
noticed the report of the same case in Lord Raymond, sub nom. Stocker v. 
Berny, where Lord Holt ruled that :— 

“Tf H has possession of land for twenty years uninterrupted, and then B gains 
possession, upon which H brings ejectment,; though H is plaintiff, yet his possession 
for twenty years will be a good title for him, as well as if H had been then in posses- 
sion, because possession for twenty years now by virtue of the statute 21 Jac. I. ¢. 16 
s. 1 is like a descent at common law, which tolls the entry.” 

This shows the origin of the old rule as to adverse possession. 

The second half of the book is taken up by an examination of the 
Statutes of Limitation, old and modern, and the cases decided on them. 
This part of Mr. Lightwood’s task, which is of practical importance as well 
as interesting in itself, has been done with great clearness and thoroughness. 
On p. 218 the cases cited with reference to the liability of a trustee de sox 
tort may be supplemented by Soar v. Ashwell (Law Reports, 1893, 2 Q.B. 
390), and Re Lands Allotment Co. (1894, 1 Ch. 616). On p. 234 the 
statement of the decision in Garrard vy. Tuck seems open to misconstruction. 
And on p. 271 the rule that if there is a particular estate in the land, and a 
disseisor enters claiming only that particular estate in opposition to the 
person entitled, he is seised of the particular estate, is, we think, stated too 
broadly. The rule as so stated rests chiefly on the authority of Mr. Preston, 
who has discussed the question in detail (Conveyancing, ii. 313 seqg.). It 
is quite true that a person could disseise a lessee for years or for life holding 
at a rent without disseising the reversioner, but whether this could be done 
in the case of any other particular estate is extremely doubtful. 

Apart from questions of detail, there are two points on which we do not 
altogether agree with Mr. Lightwood. One is the introduction of the rules 
of Roman law as throwing light on the English law of possession. The 
two systems differ so completely in all essential points, that we are unable to 
understand how any student or practitioner can derive material assistance 
from a comparison of them, except possibly in questions of detail, such as 
the nature of the facts required to show continuance of possession (p. 56 
seq.). Moreover, the true principles of the Roman law are even now, after 
centuries of discussion, still a matter of doubt. Few would now be disposed 
to agree with Austin in pronouncing Savigny’s Treatise on Possession to be 
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“of all books upon law, the most consummate and masterly ; and of all 
books which I pretend to know accurately, the least alloyed with error and 
imperfection.” Yet Ihering’s theories are not universally accepted, and some 
of us feel a little hesitation in adopting, without qualification, Professor 
W. A. Hunter’s view that all the difficulties about possession in Roman law 
vanish if we consider it as a form of equitable ownership. A system which 
is open to so many conflicts of opinion is hardly likely to assist the student. 

Another point on which we venture to disagree with Mr. Lightwood, is 
the importance which he gives to seisin as bearing on the modern law of 
possession. No doubt, questions of seisin and disseisin can still arise, 
thanks partly to the wonderful decision in Leach v. Jay (Law Reports, 
9 Ch. Div. 42), partly to the curious survival of feoffments and estates by 
the curtesy (see Williams on “ Real Property,” 17th ed., 139 seg., 282, 292 ; 
Hope v. Hope, Law Reports, 1892, 2 Ch: 336). But does the doctrine of 
seisin now exist for any other purpose? We think not. An ordinary 
conveyance of land is independent of the question of seisin ; so is a wife’s 
right to dower; a right of entry can be devised or transferred ; descent 
is no longer traced from the person last seised ; a devise cannot be defeated 
by the disseisin of the testator; the doctrine of remitter is practically 
obsolete ; since the abolition of fines and recoveries, no such question as 
that which vexed Lord Mansfield’s soul in Jaylor v. Horde can arise ; and 
seisin has no importance with reference to the effect of the modern Statutes 
of Limitation. It seems to us (speaking with all due diffidence) that many 
difficulties which have been raised by modern writers disappear if we once 
make up our minds that seisin is obsolete in all but a few perfectly definite 
cases. Lord Mansfield and the other Judges of his time did all they could 
to get rid of the doctrine of seisin. Some of the expedients to which they 
resorted for this purpose almost amounted to a public scandal (First 
Report of Real Property Commissioners, p. 42), and as they showed in 
Taylor v. Horde, they were prepared to strain the law, on occasion with the 
same laudable object, but they did good service in depriving seisin of much 
of its practical importance by establishing the doctrine of adverse possession 
(see Eldridge v. Knott, 1774, Cowp. 214; Doe v. Prosser, wid. 217; 
Fellowes v. Clay, 1843, 4 Q.B., at p. 326). Their work was confirmed and 
supplemented by the Statutes passed on the recommendation of the Real 
Property Commissioners, which swept away most of the anomalies and 
unconveniences of the old law, and with them has disappeared, for all 
practical purposes, the doctrine of seisin. We are, therefore, unable to 
follow Mr. Lightwood, when he suggests (pp. 62, 63) that the question 
of seisin has any bearing on such a case as 7'rustees’ Agency Company v. 


Short (Law Reports, 13 App. Ca. 793); when he expresses a doubt (p. 151) 


whether possession has completely taken the place of seisin as the source of 
the right of possession ; when he discusses (p. 271) the question whether a 
person who holds over after his title has expired has a seisin or a qguasi- 
seisin ; and when he cites (p. 187) Bushby v. Dixon, and Doe v. Finch, 
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as authorities bearing on the operation of the Statutes of Limitation. 
And it seems to us that the statement of the law applicable to 
successive adverse possessors (pp. 275-77) would have gained in clearness 
if all reference to seisin had been omitted. At the same time we are 
bound to admit that if Mr. Lightwood is wrong he errs in good company. 
According to our view that painstaking and accurate writer, Mr. J. W. 
Smith, was mistaken in his criticism on Doe v. Gregory (‘ hazarded with 
much diffidence” in the note to Zaylor vy. Horde in Smith’s Leading 
Cases), owing to his having failed to appreciate the difference between 
seisin as the foundation of a fine, and adverse possession under the Statute 
of Limitations. Again, in so recent a case as Lyell v. Kennedy (1889, 
Law Reports, 14 App. Ca. 437), Bushby v. Dixon was gravely cited in 
support of the proposition that a person whose land is in lease is in actual 
possession of it by his tenant for the purposes of the Statutes of Limitations. 
How the obsolete rules as to seisin for the purposes of descent can have any 
bearing on the operation of the Statutes of Limitation is, we confess, a 
mystery to us. 

These criticisms, however, do not sensibly detract from the merit of 
Mr. Lightwood’s book. Taken as a whole, we consider it one of the 
most valuable additions which have been made to our legal literature for 
many years. 

CHARLES SWEET. 


The Law of Waste. By W. A. Brewers, LL.B., Barrister-at-Law. 
Sweet & Maxwe tt, 1894. 


Nothing shows better the wealth of authority in England, and the 
poverty of case law in Scotland, than a contrast between this handsome book 
and the narrow bounds within which the analogous doctrines in Scots law 
are confined. Both systems reach substantially the same result, though by 
very different routes. Both started from the Roman law of Usufruct, as is 
acknowledged at all hands in Scotland, and as was admitted by Bowen, L.J. 
in the leading case of Dashwood, 1891, 3 Ch. 306, which contains the best 
exposition in our language of the law of st/va cedua, and of the Roman law 
authorities thereanent. We have borrowed nothing directly from the 
immense mass of English cases. Yet, in the leading Scottish case of 
Campbell’s Trustees, 10 R. (H.L.) 65, 8 App. Cas. 641, the English judges in 
the House of Lords found themselves administering a system which was 
identical with their own. The Scots lawyer may, however, congratulate 
himself that he has escaped a nomenclature which allows the use of such a 
contradiction in terms as ‘“ meliorating waste ;” which in the phrase, “ with- 
out impeachment of waste,” describes certain impeccable persons as “ dis- 
punishable,” and then by inventing in Chancery “equitable waste” pulls 


them up sharp as sinners against conscience ; and which dubs as “ permissive 
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waste” that which is only wasteful in a negative sense. At the same time 
our northern system is not embellished with the picturesque phraseology 
which sees in a “dotard” not an old man but an ancient tree; and makes 
provision for a “ housebote” which could never appear in Mr. Barrie’s play ; 
a “heybote” which could never swim on a canal; and a “ firebote” which 


could never sail into action. Our “ theftbote” is of an entirely different rig, 
Mr. Bewes may be congratulated on having chosen a subject which has not 
hitherto been dealt with exhaustively in any practical book of modern times, 
and on having set out the law in its history, development, and modern 
aspects, most clearly and perspicuously. His criticisms of doubtful deci- 
sions, more especially of the case of Davies, in 38 Ch. Div. 499, will, we are 
convinced, carry much weight with the profession. And those who have to 
administer a system less illustrated by authority will find in his book a 
storehouse of decisions from which by safe analogy an argument or a judg- 


ment may be supported. 
JoHN RANKINE. 


Chapters on the Principles of International Law. By Joun West.akg, 
Q.C., LL.D., Wheweil Professor of International Law in the 
University of Cambridge ; late Fellow of Trinity College, Cambridge ; 
Honorary LL.D. of the University of Edinburgh; Member and late 
Vice-President of the Institute of International Law. Cambridge: at 
the University Press, 1894. 


“International law being the science of what a state and its subjects 
ought to do, or may do with reference to other states and their subjects, 
every one should reflect on its principles, who, in however limited a sphere 
of influence, helps to determine the action of his country by swelling the 
volume of its opinion.” This sentence from his preface sufficiently describes 
the author’s aim in these “chapters,” and at the same time indicates the 
general scope of the work. It is not a treatise on international law, but a 
series of essays on its main topics. In the first, international law, described 
as the body of rules prevailing between states, is considered in its relation 
to law in general. In what sense is it law? Mr. Westlake bases all law 
upon society, whi societas bi jus est, defining it as the body of rules expres- 
sing the claims which in a given society are held to be enforceable, and are 
more or less regularly observed. In the society of states, their mutual 
relations are governed by rules so uniformly obeyed, that instances of their 
disregard arise only when a particular rule is uncertain, or a change of rule 
is strongly urged ; so that it is more correct to say that international law is 
an imperfect body of rules, than that, so far as it is perfect, it is not 
obeyed. And in Mr. Westlake’s view, the absence of international organ- 
isation and of an executive are to be regretted less from the point of view 
of the enforcement, than from that of the definition and development, of 
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the rules of international law. The second essay, which contains an 
admirably lucid exposition of Jus Gentium, brings the subject down to the 
Renaissance ; and the next two carry it on through an examination of the 
writings of Ayale, Gentilis, and Grotius, to the Peace of Westphalia, which 
Mr. Westlake regards as the starting point of international law proper. At 
and after that date (1648), the nations of Europe became conscious of their 
mutual duties, and that the rules defining those duties in accordance with 
the law of nature and the custom of nations, had become indispensable to 
the existence of human intercourse, and could not be set at nought by any 
of them with impunity. A chapter on Bynhershoek, Wolff, and Vattel, 
completes a historical summary which, although necessarily confined to the 
most important events and thinkers, will -be read with interest and profit by 
every student. Chapter VI. is a summary in short paragraphs of what the 
author considers the general principles of his subject. It is the shortest 
chapter in the book, but will probably be the most likely to excite contro- 
versy, especially with those whose point of view is not, like the author’s, that 
of law, but right. To this rapid and masterly sketch of the principles and 
historical development of the rules of international Jaw, succeed five mono- 
graphs dealing with the equality and independence of states, their rights of 
self-preservation, the nature and acquisition of territorial sovereignty, our 
Indian Empire, and war. These are valuable and full of interest. Chapter 
IX., for example, on the acquisition of sovereignty in Africa, is especially 
so at the present time, while the attempt in Chapter X. to make the British 
position in India scientifically intelligible from the standpoint of interna- 
tional law possesses more than the mere interest of novelty for a large part 
of the British public. Both chapters are written from a fulness of know- 


ledge that deserves attention, and with a clearness of diction that 
enforces it. Indeed, one may be permitted to note with satisfaction the 


absence from this book of that academic stiffness of style which it is 
generally acknowledged impairs the usefulness of Mr. Westlake’s well-known 


work on private international law, 
G. Warpiaw Burner. 


The Theory and Practice of the Law of Evidence. By Wiitiam Wits, 
of the Inner Temple, Barrister-at-Law. London: Stevens & Sons, 


LimitrepD, 1894. 


This is a readable, and should be a useful, book. Occupying, in point 
of size, a position midway between Sir James Stephen's admirable Digest 
and the elaborate treatises of Taylor and Best, it contains within the com- 
pass of some 300 pages a very concise and accurate, and, at the same time, 
tolerably complete, summary of the Law of Evidence. It seems well fitted 
to serve its twofold purpose of being at once intelligible to the student, and 
useful as a handy work of reference to the practising lawyer. It is clear in 
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exposition and apt in illustration, and contains a sufficient citation of 
authority to justify a place in the practitioner’s armoury. It is, however, 
essentially a book for English lawyers, and does not give a single reference 
to Scottish or other foreign authority. The Scottish reports contain numer- 
ous cases in which the law of evidence has been elucidated by judgments 
based upon no specialities in our practice, but upon considerations of gene- 
ral principle, and space might well have been found for some of these in 
this book. One has only to compare it with our own standard treatise upon 
the law of evidence, in which English and American authorities are largely 
laid under contribution, to appreciate how much the work under review loses 
by its narrow and provincial treatment of the subject, the main principles of 
which are common to all systems of law. 

The only claim to originality which Mr. Wills’ book possesses is its 
arrangement, which is novel; but it is logical, and the various sub-divisions 
of the subject fall naturally into their proper places in his scheme. The first 
part deals with the burden of proof; the second, with the relevant facts ; 
the third, with the media of proof; and the fourth, with the adduction of 
evidence. In the first part the author discusses the subjects of Judicial 
Notice, the Obligation and Right to Begin, and Presumptions. The chapter 
upon the Obligation and Right to Begin, to which one would naturally turn 
for a discussion of the general principles regulating the onus probandi, is 
mainly devoted to rules arising out of the technicalities of English pleading, 
and contains no reference to what is in practice a very frequent experience 
—viz., the shifting of the onus during the trial. It is not until the chapter 
upon Presumptions is reached that any hint is given that this may occur, and 
even then the subject is treated in a fragmentary and somewhat unscientific 
fashion. One misses, too, any statement of the important principle which 
is common to both Scots and English law, that the burden of proving a fact 
which is specially within his own knowledge, rests upon the party affirming 
it—e.g., upon the hirer to show that damage arising to an article, while in 
his possession, was not due to his fault (Dickson, Evidence, $§ 31, 32; 
Rest, Evidence, p. 265). In the second part, dealing with the Relevant 
Facts, the general principles are adequately expounded and happily illus- 
trated in four chapters of admirable point and brevity. Under the heading 
of the Media of Proof, the author treats of direct oral evidence and the 
competency of witnesses, admissions, declarations, public documents, and 
evidence taken before the trial on commission and by affidavit. In the 
fourth part of the work, under the not very happy title of the Adduction of 
Evidence, Mr. Wills discusses the methods by which evidence is laid before 
the Court, and the main rules connected with the examination and cross- 
examination of witnesses and the production of documents. The chapter 


upon evidence as to the credit of witnesses is interesting in view of the 


length to which such cross-examination is carried in the English Courts. 
Mr. Wills states that ‘‘no such cross-examination can be legitimate unless it 
has some reasonable bearing upon the witness’s credibility.” To this state- 
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ment of the rule no exception can be taken, but in the interpretation of it 
great latitude is allowed by English judges, and Mr. Wills goes on to say :— 
“ For instance, in an action for yoods sold and delivered, when the defend- 
ant imputes to the plaintiff some dishonest trick or overcharge, it would not 
ordinarily be legitimate for the defendant to cross-examine the plaintiff to 
show that he is not married to the woman with whom he lives, and who 
passes as his wife, since that fact, taken by itself, has no bearing on his 
honesty in trade: nor to cross-examine him to show that, twenty years ago, 
he was convicted, when a schoolboy, for stealing apples, since that, if it 
stands alone, is too remote to be taken into consideration by any fair man in 
judging of his honesty now.” It is difficult to conceive any case for the 
price of goods sold and delivered, in which the defender would be permitted 
in Scotland to cross-examine the pursuer as to his matrimonial relations or 
his boyish delinquencies. 

The references seem to be carefully and accurately given, and the book 
contains some useful appendices, particularly a table showing the statutory 
or other mode of proving the contents of public documents in the absence of 
the originals. 

J. J. Cook. 


Natural Rights: a Criticism of some Political and Ethical Conceptions. 
By Davin G. Rircuie, M.A., Professor of Luvic and Metaphysics in the 
University of St. Andrews; late Fellow and Tutor of Jesus College, 
Oxford; Author of ‘ Darwin and Hegel,” &e. London: Swan 
SONNENSCHEIN & Co., New York ; Macmituan & Co., 1895. 


Tlis important contribution to ethical and political philosophy should 
be read not only by teachers and students of jurisprudence, but also by 
practical politicians of all shades of opinion. Conservative, Liberal, Radical, 
Socialist may each, amid much to dissent from, find something with which 


he may agree. Anarchists are the only class whom the author expects to 
dissent from everything he has written, for anarchism is the creed of 


unreason in politics, and is a political philosophy only in the sense in which 
absolute scepticism may be called a metaphysical system. 

Mr. Ritchie first states and criticises the theory of natural rights, and 
then particular natural rights. In the appendix some important. historical 
documents, containing attempted definitions of natural rights, are to be 
found. 

The author points out that the “Rights of Man” were not first 
proclaimed in the French Declarations ; they had already been formulated 
in America. Indeed, as early as the Puritan Revolution of the seventeenth 
century, the appeal to historic right was replaced by an appeal to natural 
rights. Mr, Ritchie’s thesis is that the appeal to Nature is—(1) an appeal 
against external authority, and (2) an appeal to the judgment of the individual. 
But “ negativity ” and “individualism” both imply abstractress—i.e., want of 
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close relationship or organic connection with the concrete facts of social life 
and history. All abstract theories about human society admit of divergent 
and conflicting application. So the theory of natural rights is used by 
anarchists to condemn the existing inequalities of social conditions, and by 
conservatives to check attempts on the part of governments to remedy these 
inequalities. The English Revolution of 1688 and the American Revolu- 
tion of 1776 were carried out in defence of the rights of “liberty and _pro- 
perty.” The “Liberty and Property Defence League” of our own days 
regards itself as a bulwark against revolutionary legislation. But these 
changes wrought by the whirligig of time need not make us sceptical about 
the possibility of mankind holding any belief that is worth holding. The 
principle of natural selection is at work, and we must admit the funda- 
mental rationality of all institutions, or practical beliefs, that have been able 
to hold their ground for some considerable time, and to afford shelter and 
supply cohesion to considerable numbers of human beings. At this point 
the peculiar combination of Darwinism with a type of Hegelianism, which 
Mr. Ritchie has elsewhere advanced, makes its appearance in his political 
theory. He expresses a hope that in dealing with “natural rights,” he may 
be able, while exposing ambiguities and criticising false applications of the 
conception, to do full justice to its relative truth and historic value. He 
gives an interesting outline of the history of the idea of “nature” in law 
and polities from the time of the Sophists to the present day. He next 
deals with Rousseau, pointing out that while Rousseau is constantly dwell- 
ing upon the social corruption which is incident to civilisation, he never- 
theless recognises, as fully as Aristotle, that only in the civil state can man 
rise above the animal. 

He then distinguishes—I. Nature as the totality of what exists; (a), 
natura naturans ; (6), natura naturata, II. The “natural” as opposed to 
the human or artificial. III. The “natural” as the original. IV. The 
“ natural” as the normal or the ideal. It is in this fourth sense that Nature 
is properly and intelligibly used when a Law of Nature and Natural 
Rights are spoken of, but the same thing might be less ambiguously ex- 
pressed by the use of the term “ ought.” Here the author approaches more 
closely to jurisprudence proper, as distinct from speculative politics, and here 
his tread seems less firm, as if he were himself conscious that he is enter 
ing alien territory. He adopts the organic theory of rights, and while his 
metaphysical foundation is really Hegelian, he, nevertheless, accepts the 
teachings of Evolutionist Utilitarianism. Natural rights, he explains, are 
not identical with moral rights; they are the more fundamental rights 
which would be guaranteed by an ideal society. The second part of the 
work considers some of these rights in detail. The Right of Life, the 
Right of Liberty, Toleration, the Rights of Public Meeting and Association, 
&e. are examined. Throughout this discussion, Mr. Ritchie, like a good 
Hegelian, practically maintains that the abstract vindication of a natural right, 
sooner or later, lands the thinker in self-contradiction. For example :—‘‘ Jn 
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his exposition of ‘ Natural Law, Prof. Lorimer lays down that * The right to 
he involves the right to reproduce and multiply our being ;? but at the end of 
the paragraph which expounds this natural right, we are told that, ‘A man 
who cannot bestow a human education on his children has no more natural 
right to marry than a man who cannot beget them’ (‘ Institutes of Law,’ 
pp. 176, 177). What is the good of declaring rights one moment, and 
revoking them the neat? But this is what has to be constantly done by the 
theorists of natural rights, when they are not anarchists. And when they 
are anarchists, the ungratified natural rights of every one land us very soon 
in the bellum omnium contra omnes.” 

In conclusion, Mr. Ritchie contends that he has given some help towards 
the solution of the political and social problems of the day. His aim has 
not been directly practical, but scientific or philosophical —z.e., critical, for 
philosophy has been well defined as “a criticism of categories ”—ie., 
fundamental conceptions. The results at which he has arrived are not 
merely negative. He admits that great social changes are impending, but 
claims that these changes must be gradual, if none of the hardly accumu- 
lated gains of humanity are to be lost in the process. Again, no one nation 
can solve social problems apart from other nations, and moral progress must 
accompany political changes. “ However unconsciously, the effurt jor social 
amelioration implies what we can only call a religious faith.” . 2. “Our 
trust in the possibility of a better future must be based upon a belief in the 
rationality of past and present also.” But finality is a delusion. 

ALEX. THOMSON. 


A Dictionary of Crimes and Offences according to the Law of Scotland, 
with Appendix relating to Criminal Jurisdiction, Arrest of 
Offenders, &c. By Jonny W, Ancus, Chief Constable, Greenock. 
Revised by R. B. Suearer, M.A., LL.B., Soliciter, Greenock. 8vo. 
Edinburgh: WiniiamM Green & Sons, Law Publishers, 1895. 


The dictionary form has long been recognised as practically the most 
useful in the case of law books intended for laymen.  Barelay’s Digest 
for justices of the peace and the corresponding English work of Stone have 
always been in large demand, and have passed through many editions. 
Mr. Howard Vincent in his “Police Code,” and Mr. Bucknell, Chief 
Constable of Lincolnshire, in a similar work have furnished manuals setting 
forth the law of crimes and offences in plain language, and in a shape 
intelligible to unpaid magistrates and police officers. The idea of Mr. Angus 
is thus not a new one. But in law books legal originality is a doubtful 
merit ; and Mr. Angus’ publication possesses high merits, and will be of great 
utility. The work appears at an appropriate time. There is a large number 
of police burghs that have not yet availed themselves of their powers to 
erect local police courts. As this is done, the newly-elected magistrates and 
VOL. VIl.—NO. 2. 0 
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the assessors who have to guide them will seek for information both reliable 
and in handy form for rapid reference. The present work will give them light 
on almost all the ordinary cases that come before police courts. It has 
been prepared with care, and thoroughly revised, It may be presumed that 
the collaboration of Mr. Shearer is entitled to a fair share of the credit. The 
notes giving an epitome of the most recent decided cases are couched in 
plain language, accurate in substance, and up to date. Mr. Angus has paid 
special attention to this last point. Accordingly he gives an appendix of 
statutes passed subsequent to the printing of the summaries in the body of 
the work. The appendix also contains a short account of the method of 
investigation into crime, of the question of jurisdiction, and of the arrest of 
offenders. This synopsis is written clearly and sensibly, and ought to be 
perused by every police constable in the country. Many people now-a-days 
differ in opinion from Solomon on the question of sparing the rod. But 
police magistrates who have to deal with the modern bad boy of our large 
towns find, in sentencing him for some serious offence, that the birch rod is 
preferable as an alternative to the jail. May we suggest to Mr. Angus that 
in his next edition he might introduce a short paragraph on the subject of 
whipping, together with the directions given from time to time by the 
Commissioners of Justiciary that magistrates should deal with cases of 
children only in the presence of their parents or guardians ? 


J. R. Baxter. 


The Law relating to Children and Young Persons. By Josern Bripces 
Matruews, Solicitor, Worcester. London: Swrer & Maxwett, 
LIMITED. 


This book is a collection of all the statutory enactments dealing with 
children and young persons. These are, of course, scattered through 
many Acts of Parliament, and cover a long period of time, and the idea is 
an excellent one of collecting them together for the purpose of convenient 
reference. The usefulness of the book has been enhanced by the notes 
which the author has appended, especially to the more recent statutes, and 
by the citation of a large number of decided cases, which are commented on. 
The author has bestowed considerable pains on the work, which will doubt- 
less be found of great service. The leading Act is the Prevention of 
Cruelty to Children Act, 1894, which was passed to consolidate the previous 
Acts relating to the prevention of cruelty to, and the protection of, children. 
There is first a group of statutes dealing specifically with the protection of 
the lives, liberty, and morals of young persons. This includes The Children’s 
Dangerous Performances Act, 1879; The Criminal Law Amendment Act, 
1885; The Infant Life Protection Act, 1872; and others. Then follows 
another set of statutes dealing with the sale of injurious articles, such as in- 
toxicating liquor, explosives, &c., to children and young persons, and with bet- 
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ting with, and loans to, persons under age, <A third group consists of the 
statutes prohibiting, or regulating, the employment of children and young 
persons, Of which the various Factory and Workshop Acts are the most 
familiar examples. Then we have the portions of the various Poor Law 
Acts, and Friendly Society and Trade Union Acts, which affect the same 
classes, Acts for the Punishment of Juvenile Offenders, the Education of 
Children, Registration of Births, Vaccination, Guardianship of Infants, and 
soon. It is interesting to note how far legislation has travelled in the way 
of protecting the young and helpless, since the early and somewhat timid 
efforts in that direction, which date practically from the commencement of 
the present reign. One of the first cases of interference by Parliament was 
the Chimney Sweepers Act of 1840, which was intended to stop the cruel 
practice of causing children to ascend or descend chimneys for the purpose 
of sweeping or cleaning them. So far has this humane spirit spread, that 
we now possess a code of similar laws dealing with a vast number of topics, 
and culminating in the Act of 1894, which is very far-reaching in its provi- 
sions, and seems to cover almost the whole field of young life, and the 
perils from which legislation can protect it. 

R. L. Orr. 


The American Digest (Annual 1894): a Digest of all the Decisions of all 
the United States Courts, the Courts of Last Resort of all the States 
and Territories, and the Intermediate Courts of certain States, from 
Ist September 1893 to 31st August 1894, with Notes of English and 
Canadian Cases, Table of Cases Overruled, &c. ; prepared and edited 
by the Editorial Staff of the National Reporter System. St. Paul, 
Minn.: West Pusiisnine Co, 1894. 


We poor provincials, accustomed to grumble at the delays and the 
verbosity of our own small reports, may well admire the enterprise and 
energy which in the fall of 1894 produce this Digest of contemporary 
American and Canadian decisions almost down to the date of publication, 
The Digest proper contains 4907 pages of double column, and is distri- 
buted into 404 titles, dealing with between 50,000 and 60,000 decisions. 
The notes or rubrics are wonderfully intelligible. They are founded on 
the publications of the National Reporter System, one convenient feature 
of which is that the State Court decisions are grouped into Atlantic, 
Pacific, North-Eastern, North-Western, &c., the Federal and Supreme 
Court volumes being separate. ‘This immense body of law is, of course, in 
one sense useless in the United Kingdom; but the rapid and myriad- 
sided development of civilisation in the United States makes the Digest 
instructive reading for all lawyers. Nowhere are the fundamental prin- 
ciples of private and public right more frequently “run to earth ” than by 
the practical and sceptical citizens of the great Republic. Notwithstand- 
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ing the confessions of Hosea Biglow, it is reassuring to learn that it is still 
libellous to call a congressional candidate a “ perjured villain.” Perhaps 
the newspaper man was thinking of the old definition of a candidate as a 
man “who is standing, who wishes to sit, and who must lie.” The deci- 
sions on the famous South Carolina Dispensary Law are duly noted. It 
appears that it is not criminal ‘to attempt to land Chinese laborers in a 
United States Port.” Neither Burmese nor Japanese are within the 
American Naturalisation Laws, which are confined to white men and 
Africans. ‘No Mongolians need apply.” Such titles as Constitutional 
Law, Divorce, Eminent Domain, Extradition, Electric Light Companies, 
Horse and Street Railroads, Literary Property, Municipal Corporations, 


&e., are full of interest. 


The Law of Stamp Duties on Deeds and other instruments, containing 
the Stamp Act, 1891, &c.: a Summary of Case Law, Notes on 
Practice and Administration, &c. By EK. N. Avpr, of the Middle 
Temple, Barrister-at-Law, and the Solicitors Department, Inland 
Revenue. 4th Edition. London: Jorpon & Sons, 1894. 


Ever since this work appeared in 1890 it has been recognised as 
speaking with authority on points of practice at Somerset House, and it 


has thus saved the profession and the Department much trouble in 
correspondence and adjudication. But Mr. Alpe is equally trustworthy in 
his summary of the great body of case law on stamp questions, More 
than a dozen important Scottish decisions are noted. In an interesting 
discussion of the question whether section 14 of the Stamps Act, 1891, 
extends the admissibility for collateral purposes of unstamped documents, 
Mr. Alpe refers to the opinion of Lord Kinnear in Davie’s Hxecutrix v. 
Fielding, 30 Se, L.R. 371 (where an unstamped bill of exchange was not 
allowed to be read to prove a donation), to the effect that ‘if an 
unstamped instrumeut contains evidence of a fact foreign to the purpose 
for which it was executed, it may be admitted in evidence, notwithstanding 
the terms of the Stamp Act.” 


‘The Barrister,” Vol. L., No. 1. Toronto: Tne Law Pusiisuine Co. 


The relations between Ontario and Scotland are close and cordial, and 
when we remember that only a few years ago “John Galt ” was one of the 
most honoured names on the Canadian Bench, it is almost an act of duty 
to welcome this new legal publication. The Barrister, however, promises 
to succeed on its own merits. Mr. Long contributes «a sketch of the 
ancient laws of Japan. It seems probable that down to 1602, when the 
Shogunate began, there was a legal system of Chinese origin, which, 


however, did not originally apply to those embraced in the feudal system, 
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perhaps the most cruel and rigid form of feudalism the world has ever 
known. The horrible tortures, used both for punishments and to extort 
confessions, were imported from China. After the Revolution of 1868, 
of course, the Japanese became excessively modern and western in their 
laws as well as in other matters. In the recent war they have at least 


shown a desire to conform to public law. 


La Criminalité Politique. Par Louis Proat, Cousciller & la Cour 
d’ Appel @ Aix, Paris: Fetix Atcan, 1895. 


This is a learned and interesting book, but it wants method and definite 


result. The names of some of the chapters indicate its scope; Machia- 
vellianism, Political Assassination, Anarchy, Political Hypocrisy, Political 
Robbery, Corruption of Politicians, Electoral Corruption, the Corruption 
of laws, justice, and public morality by politicians, It is the pathology of 
public life. The main impression left is that of the continuity of human 


nature, at all events in moral weakness. There is an amusing identity 
between the fallacies of Rousseau and Proudhon, and those of Kropotkine 
and Bebel, and even of Ravachol and Vaillant; and the jests of Aristo- 
phanes and the gloomy satire of Tacitus apply to a good deal of modern 
politics, M. Proal cites the observation of Bentham that a sentiment of 
honour and an indifference to money were more common among the lower 
classes in France than in England, and he mournfully intimates that all 
that is changed. Indeed, according to him, chantaye—i.e., blackmail, is 


now one of the leading institutions in France. 





Wotes on Decided Cases. 


Re-delivery of Pledge to Pledgor.—JN.-.Western Bank, Limited v. Johu 
Poynter Son & Macdonald, 32 Sc. L.R. 245.—The decision of the Court 
of Session in this case was delivered by two judges against the dissent 
of Lord Young and in the absence of Lord Rutherfurd-Clark, and no one 
is surprised that it was reversed in the House of Lords. There were three 
unsatisfactory features in the decision at Edinburgh :—(1) it applied Scots 
law to a question as toa sale of goods arising between a Liverpool bank 
and a Liverpool merchant ; fortunately, there is no reason to suppose that 
the Scots law differs from the English ; but the Court should not let parties 
slur over points of this kind ; (2) it accepted as a decision in point the case 
of Tod, 10 Rett. 1009, of which Lord Watson says, “if it has any bearing 
on the case, it is an authority the other way ;” (3) it misinterpreted and 
misapplied the statements of the institutional writers on a point of great 
general importance in the law of pledge. That point was whether a pledgee 
with a power of sale can redeliver to the owner for the express and limited 
purpose of selling and realising in trust for the pledgee without by that 
very act destroying his pledge. It is not obvious why legitimate intention, 
in a not unusual commercial transaction, should be so defeated ; but the 
views taken in Scotland were on the high ground of principle. Sheriff 
Guthrie apparently laid it down that, whatever may be done under a_pro- 
perty title in goods, a pledgee can under no circumstances part with posses- 
sion and retain his security (21 R. 516). Lord Trayner, on the other hand 
(hid. p. 525), admitted that the pledgee might safely part with possession for 
necessary purposes, if possession were given to third parties, but not if it 
were given to the owner. The reason assigned was that by necessary operation 
of law, “the owner resumes possession of his own property, freed from the 
security burden.” But such a result follows according to the doctrine of 
Voet, as stated by Bell (Comm. ii. 22), only where the pledge is handed 
back to the owner without necessity—z.e. where there is a tacit surrender 
of the right. As was pointed out by the Lord Chancellor and Lord Watson, 
nothing more unlike this could be imagined than the case of a pledgee with 
power of sale appointing the owner as his agent for the express and limited 
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purpose of exercising the power of sale, by which according to the agree- 
ment of parties the security was to be made effectual. 


Paraphernalia or Property? —Zusker v. Vusker and Lowe {1895}, P. 
1.—The opinion has been expressed, by some text-writers of repute, that 
the English law of paraphernalia was abolished by the Married Women’s 
Property Act, 1882. (See Macqueen, “ Husband and Wife,” 3rd ed., 115; 
Lush, “ Husband and Wife,” 41.) This view was, however, dissented from 
by Sir Francis Jeune, who held that the Act had made no change in that 
somewhat antiquated branch of the law. In the case of Tasker the hus- 
band had, at various times, presented his wife with jewels, the value of 
which amounted to over £8000. He now contended that he had not given 
them to her absolutely, but that they were given as paraphernalia, and, 
therefore, by the law of England, could be reclaimed by the husband at 
pleasure. Few persons will be disposed to disagree with the learned 
President in thinking that gifts of this nature should not, in the absence of 
trustworthy evidence of intention, be regarded as falling within the category 
of paraphernalia. ‘Jewellery liable at any moment to be reclaimed would 
not make a very graceful or grateful offering,” and either it must be proved 
that the husband expressly indicated his intention that the jewels were 
given for the wife’s adornment, but not as her property, or this must be a 
fair inference from the facts of the case. If this view is sound, cases as to 
paraphernalia are likely to continue to be of rare occurrence. In general, 
the husband’s contention that the gifts were not absolute, is one which pre- 
sents itself ex post facto to his imagination. The rule of Scots law, that 
paraphernalia are not revocable, might with advantage be adopted in 
England. 


Common Trade Description.—Reddaway v. Banham {1895}, 1 Q.B. 
286.—This case is a valuable illustration of the “common law” of Trade 
Marks, as it has been not unhappily called—z.e., of the law independent of, 
and distinct from, the provisions of the Trade Marks Act. It affirms the 
principle, which is surely founded on common sense, that if there is only 


one man in the world who sells tennis rackets, so that the ordinary buyer 
takes for granted that he is getting the wares of this monopolist, a rival 
trader who sets up in business as a racket maker, will not be driven to the 
necessity of calling his goods “cricket bats.” The doctrine is clearly laid 
down, in Burgess v. Burgess, 3 D. M. and G. 896, where it was held that 
Mr. Burgess could not elaim the exclusive right to the name, “essence of 
anchovies.” A name which is not a fancy name, but is merely a description 
—it may be in popular, rather than in strictly accurate language—of the 
true nature of the article, cannot be appropriated exclusively by any trader. 
It was vainly argued that the buyer of “ camel-hair belting ” would naturally 
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assume that he was getting the goods of the old maker. The new trader 
was held to have sufliciently shown his right to use the name when he 
proved that his belting was made substantially of camel-hair, and would, in 
the ordinary use of language, be called “ camel-hair belting.” 


What constitutes Collusion?—Cdhurchward vy. Churchward und Holliday 
[1895], P. 7.—The whole subject of collusion is very fully and clearly 
expounded in the elaborate judgment of the President in this case. A wife 
who had committed adultery entered into a formal agreement with her 
husband that he should prosecute an action of divorcee, without making a 
claim of damages against the co-respondent. The wife undertook not to 
defend the action, to pay the husband’s expenses, and to settle a sum upon 
the child of the marriage. The husband did not connive at the adultery, 
and there was no false evidence adduced with respect to it. Nor was it 
shown that the wife had any good defence which she might have brought 
forward. <A peculiar feature of the case was that the agreement was not 
concealed from the Court, but was disclosed at the trial by the husband’s 
counsel. The examination into the effect of these facts brought out an 
ambiguity in the meaning of the term “collusion” which lurks in many of 
the authorities. ‘ Collusion,” said Lord Bramwell in //. v. C., 1 8. and T., 
at p. 617, “‘means some fraudulent agreement to present to the Court a falsity, 
or keep back a truth.” Curiously enough, this definition which gives the 
petitioner’s argument in a nut-shell, does not seem to have been cited. But 
it was strongly argued that there was no collusion unless there was some 
plot to lay a false case before the Court. On the other hand, the President 
thus analyses the questions which might arise for decision :—‘ First, as it 
collusion to procure the initiation and prosecution of a suit, and arrange the 
mode and terms of its conduct, by agreement, although there be no express 
stipulation that there shall be no defence, and no specific ground for suspicion 
that a false case is put forward, or material facts concealed? Secondly, 
does the addition of a term, that there shall be no defence, render such an 
agreement collusion? Thirdly, ts it collusion when, besides such an agree- 


ment, there is yround for suspicion that material facts may be concealed ? or, 


Fourthly, is there collusion only when it is shown that, in consequence of 


such an agreement, false matter has been introduced into the case or material 
Jacts suppressed.” In considering the matter from the point of view of Scots 
Law, the first observation which occurs is that “collusion” is frequently 
used in a general sense as equivalent to consent or agreement. Erskine says 
(i. 6, 45) :—“ It is a reasonable practice that wm all actions of divorce, 
whether on adultery or wilful desertion, the pursuer must swear that the 
action is not carried on by collusion, otherwise parties, contrary to the first 
law of marriage, might at pleasure disengage themselves from that sacred tie 
by their own consent.” The oath of calumny runs :—“ Depones that there 
has been no consent or collusion between him (the pursuer) and the said 
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defender in raising this action in order to obtain a divorce.” Lord Fraser, 
ii. p. 1194, gives various illustrations of facts which would amount to 


collusion, but expresses no opinion on the point raised here, except that he 
says, founding on the case of Barnes [L.R. 1 P. and D. 505), that it would 


be collusion for a husband to give money to his wife to induce her 
not to oppose the action. The paucity of Scots authority makes it 
pretty certain that if such a question as that raised in Churchward’s 
case were to come up for determination, great weight would be given to the 
English cases which are reviewed in the President’s judgment. The House 
of Lords in its procedure upon Bills of Divorce was in fact, although not in 
form, a Court of law, and the rules laid down by them as to what con- 
stitutes a bar to the right to obtain a divorce have always been regarded as 
of high authority. Now, in at least two cases before them, Chisim’s Case, 
Macqueen’s House of Lords’ Practice, 582, and Edwards’ Case, ibid. p. 583, 
the Bill was rejected on the ground of collusion, though the proof of 
adultery was clear, and it was not shown that any material defence had 
been suppressed. Where there is an agreement between the parties that 
there shall be no defence, it is, in fact, impossible for the Court to feel sure 
that it is in possession of all the facts material to the issue. The theory of 
the law undoubtedly is that the parties are at arm’s length. It happens, no 
doubt, not infrequently that both parties at heart desire to be freed from 
the vineulum matrimonw, and the Court cannot attempt to judge of their 
true feeling in the matter. But where there is an express agreement by 
which one party undertakes to pay the expenses of the action, and the 
other not to defend, there is no hardship in refusing the remedy. It may 
well be doubted, after the judgment in this case, if collusion may not be 
made out without the agreement not to defend. A defender who has 
undertaken to pay the pursuer’s expenses will not be likely to defend, or 
will defend, if at all, merely pro forma, and mere concert in bringing the 
action is probably in itself collusion. At any rate, parties and their agents 
who wish to be above suspicion cannot be too careful in avoiding mutual 
negotiations as to the conduct of the case. 


Compromise in Liquidation.—//enderson d& Co. vy. Stewart, 32 Sc. LR. 
120.—No more wholesome decision than this could have been pronounced 
in the general interests of liquidation law. It enforces two important 
principles closely connected with each other—(1) the Court in sanctioning 
a compromise is exercising, not a ministerial, but a judicial function, and 
must, therefore, form a fair judgment on the propriety and expediency of 
the transaction ; (2) not only the liquidator, but the creditor with whom 
the compromise is effected, is responsible for placing before the Court all 
the material facts and circumstances which may affect the judgment of the 
Court. The Court must not take the word of the liquidator, but must 
exercise an independent discretion; the creditor must not trust to the 
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representation of the compromise made by the liquidator to the Court. 
Where material facts are withheld from the Court, either by the liquidator 
or by both parties, although no false or fraudulent statement has been made, 
the compromise may be set aside at the instance of creditors having interest ; 
and this was done in Henderson's case, where, although the liquidator 
indicated that there were legal difliculties about the extent of the security 
held by certain creditors with whom he had entered into an agreement for 
compromise, he did not bring under the notice of the Court the principal 
document connected with the advance of money by these creditors, which 
was a minute of the Directors of the Company. 


Vesting and Conditional Institution of Children.— ichard’s Trustees 
v. Roland, 32 Se. L.R. 130. It is, of course, impossible to deny that there 
is a certain amount of authority for doing violence to the plain language of 
a trust-settlement, which provides, after giving a liferent or an annuity to 
the widow, that on her death, and not before, the residue is to be divided 
among the children, and that if any of the children die before receiving 
payment at that date (the only date fixed for payment), the share of the 
predeceaser is to be paid to the predeceaser’s children. There is no 
technical phraseology here, and the English language (we beg pardon, the 
British language) could not state intention more clearly. Yet the cases of 
Elliott, 11 M. 735, Wilson, 5 R. 697, Ross, 12 R. 378, and the case of 
Richard's Trustees, ut supra, show that under many settlements, containing 
no doubt varying quantities of evidence of intention, but in no case contain- 
ing any provision repugnant to the conditional institution of issue, the 
Court have decided in favour of vesting a morte testatoris, on the amazing 
ground explained by Lord M‘Laren (Wills on Succession, 2nd Ed. ii. 792), 
that the true term of payment was not the widow’s death but the truster’s 
death. It may, or may not, be an inconvenient and unjust thing to post- 
pone vesting in this way, but accurate conveyancing will become impossible 
if the plainest language is disregarded by the Court. 


Fiduciary Fee.—M‘/afje’s Trustees vy. M‘Haffie, 32 Sc. L.R., 114.— 
Nothing would be gained by canvassing the construction placed by the 
majority of the Court on the disposition in this case, but a perusal of the 
opinions (including Lord Kinnear’s elaborate dissent) suggests two observa- 
tions, (1) It seems surprising that where the fee of property is conveyed 
in such terms as to imply (apart from a previous conveyance of liferents) 
a division per capita among the children of all the liferenters, such a con- 
veyance of the fee should be pro tanto defeated, and part of the fee thrown 
into intestacy, because one of the liferenters dies without issue. There is of 
course a strong presumption, given effect to in many cases, and to which 


Lord M‘Laren gives the name of “family settlement,” that the children are 
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to take collectively the share liferented by the parent, but this presumption 
has never been carried so far as in the present case, where no independent 
distributive words occurred in the conveyance of the fee, or rather where 
the words were apt for division per capita. Lord Kinnear found materials for 
reading an express cross-substitution of stirpes in the title, but might not 
such a cross-substitution be reasonably implied to avoid intestacy? (2) The 
theoretical or logical ground on which the judgment of the majority to some 
extent proceeded was the assumed impossibility of what is called a “ sub- 
fiduciary fee,” but this is not supported by the speech of Lord President 
Inglis in Allen v. Flint, 13 Rett. 975, and the metaphysics of this piece of 
conveyancing are more satisfactorily dealt with in the dissent of Lord 
Kinnear. <A joint fiduciary fee in A, B, and C, for the children of all of 
them is one thing, and a conveyance to A in liferent, whom failing to B in 
liferent, and to the children of either A or B, or of both of them, in fee is 


another. 


Arrestment ad fundandam jurisdictionem.—There must be some 
limit placed on this anomalous doctrine, by which the ownership of a 


toothpick in Scotland may render a foreigner liable to be sued here. That 
limit was reached in Heron v. Winfield’s Limited, 32 Sc. L.R. 137, where 
an ingenious Scot deposited the English toothpick with a friend, saying, in 
substance, “‘ Hold that, old man, while I bring my action,” and then arrested 
it in the hands of that friend, and fired off his action against the glaiket 
Englisher. The ingenuity of the pursuer did not desert him when he 
entered Court, for he succeeded in inducing a patriotic Lord Ordinary to 
believe that he had jurisdiction in the matter. But the Court preferred H 
legal principle to the interests of their country. It was clear the depositary 
did not hold for the owner, but for the purpose of entrapping the owner 
into a law suit. 


Railway—Compulsory Power to take Water.—Murguis of Breadal- 
bane v. West Highland Railway Company, 32 Se. L.R. 226.—This case I 
might well be called a comedy of errors. The Railway Company bound 






themselves to construct a station for the benefit of a particular landlord, i 






but they omitted to provide themselves with the water supply necessary 





for the working of the station. The landlord, for whose benefit this 






obligation was granted, refused to give the water supply. It appears that, 





contrary to ordinary notions, water has a market value in the West High- 






lands, and is not the universal and all pervading element which tourists 





generally find there. The Railway Company attempted to take land for a 






pipe track from the landlord’s stream to their station, and then said, “ we 






are riparian proprietors” (of a pipe mouth), ‘ and are entitled to divert and 





use the stream”! This was all very well as a towr de force of Celtic 






ingenuity, but, as the Lord President said, it was “a mere travesty of the 
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law of riparian property.” Perhaps, ideas of property are still a little loose 
in the more elevated portions of the Campbell country. The Company had 
no right to the pipe track, unless they had a right to take water: but they 
suid we have a right to take water without paying for it, because we have 
de facto taken the pipe tack. The modern cateran serves a parliamentary 
notice : “ conveyancing the wise it call.” Whether railway companies have 
power under the Lands Clauses Act permanently to acquire water rights by 
notice, is uncertain, but the powers given by section 16 of the Railways 
Clauses Act are only temporary and during construction, as is shown in the 
cases of Wycombe, L.R. 2 Q.B. 310, and Pugh, LR. 15 Ch. Div. 330. 


Does Cessio require Intimation ?—The result arrived at by the Court 
in Gordon's Trs. v. M‘Gregor, 29th Jan., 1895, 32 Se. L.R. 257—viz., that 
decree under the Debtors’ Act, 1880, ordering the debtor to execute a dis- 
position omnium bonorum, although not intimated, is preferable to an 
intimated assignation granted by the debtor after the date of the decree, 
may be convenient and wholesome in practice, but many conveyancers will 
be inclined to share the doubts of Lord Rutherfurd Clark as to the 
reasoning by which the result was reached. There are no more sacred 
maxims in the customary law than those expressed by Sir Thomas Craig: 
* Civilis quaedam possessio per intimationem concurrit,” and “ Qui prius jus 
and it should take a Statute to displace 


suum inisinuaverit, preferetur ;” 


them. There are no words in the Debtors’ Act dispensing with possession 
or intimation, such as are to be found in the Bankruptey Acts of 1839 and 
1856. As Professor Bell says :—“ The cessio is not an interruption of dili- 
gence begun for attaching the estate, nor is the conveyance, though judicially 
sanctioned, anything more in competition than a voluntary disposition.” 
(Comm. ii. 485.) In the case of sequestration under the old law, as 
Menzies observes (Conveyancing, p. 251), it was held that after the seques- 
tration of the cedent an assignation previously granted by him might be 
completed by intimation, provided the intimation were made before the 
vesting of the estate in the trustee’s person by the act of confirmation 
(Buchan, M. 2905). In these circumstances, even if the statutory decree 
must be treated as a divestiture, it is by no means obvious that a statutory 
form introduced in 1880 should be entitled to the benefit of Erskine’s rule 
that “no legal or judicial assignation need be intimated ” (iii. 5, 7). It is 
true that the opinions of Lord Rutherfurd in MacGregor v. Dobie, 15 D, 
225, and Lord Neaves in Bald v. Gibb, 21 D. 473, were to the effect that 
an extracted decree of cessio under the Act of William IV., ‘being of a 
public and legal nature,” did not require intimation, but—(1) the older 
Statute left the granting of the disposition optional to the creditors ; (2) the 
decree in Gordon’s T’rs. was not extracted ; (3) the question was as to the 
meaning of a Statute in 1880. Statutory conveyancing ought, at least, to 
be not more slipshod than private conveyancing. 
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Foreign Law—-English Lease of Heritage in Scotland.— Vachintosh 
v. May, 32 Sc. L.R. 259. Here it was decided that a lease of shootings in 
Scotland, although executed by the parties in London according to the 
English form, must be interpreted according to Scots law, and, therefore, 
does not contain an implied power to sublet. The decision is more important 
in municipal than in international law, because, except an obiter dictum by 
Lord Kinloch in Lord Fife’s case, 3 Macph. 323, there was no authority to 
the effect that a power to sublet must be express in a sporting lease, as in 
an agricultural lease, of ordinary duration. The lease in May’s case was 
only for five years, with a break to the tenant at the end of the third year, 
and the point that no power to sublet was implied was treated by the Court 
as clear. In such a lease a leading obligation is to shoot in a fair and 
sportsmanlike manner, and it may be assumed that a prudent landlord 
exercises some delectus persone. Besides, a sporting lease generally includes 
a furnished lodge of more or less importance, and here it would be difficult 
to imply subletting. But in May's case it was said that the execution of 
the lease in England and the use of the word “demise” made the lease 
English, to be interpreted by English law, which gives an implied power to 
underlet in every case of lease for a term of years, whether of a farm, a 
house, or a grouse-moor. No doubt exists as to the general rule of English 
law, although in practice it is usual to insert covenants prohibiting under- 
leases in leases of shootings in England [ see precedents in Davidson’s Con- 
veyancing, and Sweet’s edition of Bythewood and Jarman]. But, while 
the Jocus actus is important in many commercial contracts, it is wholly 
unimportant in the case of contracts requiring to be wholly performed, or 
relating to immoveable property, in a foreign country ; and this heritable 
character attaches to a Scots sporting lease [per L.P. Inglis in Bulloch v. 
Stewart, 8 R. 381]. Again, while the persistent use of technical language 
in certain classes of deeds may create a presumption that the parties 
intended to submit their rights to the legal system to which these techni- 
ealities belong, that) principle as hitherto had a very limited application, 
and it is more usual for the Court in Scotland to obtain the necessary 
translation of any foreign technicalities that are unintelligible, while retain 
ing in their own hands the interpretation of the instrument as a whole 
(Studd’s case, 10 R., H.L. 83). “ Demise ” is a technical expression only in 
the sense of implying a covenant for quiet possession, and has nothing to do 
with the power to sublet, which is equally implied in English leases contain- 
ing the more familiar expression “Jet.” It would obviously be an extension 
of rules hitherto recognised in international law, if technical words dealing 
with one matter were used for the purpose, not only of modifying other 
terms in the instrument, but of raising by implication powers which are 
rejected on general principle by the law of the domicil of the contract. 
May’s case may also be taken as a decision that intention as to foreign law 
must he shown from the deed itself. 
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Partnership—Mandate.— Morris v. M‘Glashan & Black, 30th January, 
1895, 32 Se. L.R. 273.—Were it not for the respect entertained for the 
opinion of the learned Sheriff of Renfrewshire, one would have thought 
that, in what Socialist orators are fond of describing as “this so-called 19th 
century,” there could exist no doubt that the partner of a creditor firm, who 
attends a meeting of the creditors of the firm’s debtor, and agrees to accept 
a composition, thereby effectually binds his firm without special mandate. 
As Lord Young said in the case of Morris it would be inconvenient and 
unheard of that, in order to carry through a composition arrangement, you 
must have either all the partners of all the creditor firms present, or a special 
mandate to accept what may not previously have been precisely known. 
This is emphatically what section five of the Partnership Act calls “ busi- 
ness,” and the agency of the partner, therefore, extends to it. Such eases 
as the old Scots one of Lumsden v. Gordon, 1728, M. 14567 (that a special 
mandate is required for a submission), and the recent English one, Wiemann 
v. Viemann, 1889, L.R. 43 Ch. Div. 198 (that a special mandate is required 
to accept paid-up shares in a company, in satisfaction of the debt due to the 
firm), proceed on the ground that these are special and extraordinary 


transactions. 


Mutual Gable.— Berkeley v. Baird, 16th February, 1895, 32 Se. LR. 
281.—Like the poor, the mutual gable is always with us. One is some- 
times tempted to adopt the practical advice, given by a student in Professor 
Rankine’s class of Scots Law as to mutual gables, that, “with a view to 
prevent future disputes, they should be built as far apart as possible!” 
They are important, no doubt, for they support the houses, but their chief 
function is periodically to present elementary points of conveyancing for the 
decision of the Court. A cannot use B’s gable without paying his half. 
How it can make any difference that A sold the gable to B, before A needed 
to use it? Questions in conveyancing must be determined by what the par- 
ties say in the title; but, if the Court is to speculate upon implied inten- 
tion, could there be a more extraordinary implication than that A, in 
selling to B, should not ask and obtain the full cash value of the 
gable he had built, including the value of the right to demand payment of 
one-half cost from any subsequent builder on the ground retained by A? 
The point was determined in Glasgow Royal Infirmary v. Wylie, 4 Rett. 
894, and it need not have been raised in Berkeley v. Laird, wt supra, where 
the title expressly stated that the wall was a mutual gable. 


Relevancy of Evidence.—A v. /, 32 Sc. L.R. 297.—This case is an 
admirable illustration of what was once called “the difference between logic 
and law,” of those practical considerations in the administration of justice 
which prevent the extreme application of a principle. In an action of 
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damages for rape the Court rejected averments that the defender had on two 
occasions ravished other women than the pursuer, and was in fact a ravisher 
by habit and repute. Logically, the natural history of the animal could not 
be said to have no bearing on the probability of the pursuer’s case. But 
(1st) it would have been intolerable cruelty to subject two women, not 
parties to the case, to the shame of a judicial investigation into the fact of 
their dishonour ; and (2nd), “ Experience shows that it is better to sacrifice 
the aid which might be got from the more or less uncertain solution of 
collateral issues, than to spend a great amount of time and confuse the jury 
with what in the end, even supposing it to be certain, has only an indirect 
hearing on the matter in hand” (per Lord President Robertson). This point 
of relevancy would appear to be decided similarly in England by 7'olman 
v. Johnstone, 2 F. and F. 66, and is distinguishable from the somewhat 





doubtful rule in divorce cases, to which sanction was once given in Whyte 


v. Whyte, 11 Rett. 710. 


Succession to Heritable Property sold in absence of the Proprietor. 
—Stewart v. Greig, 32 Sc. L.R. 299.—This case illustrates the lawyer’s love 
of fiction. M. had a pro indiviso share of heritage in Scotland, which was 





sold in an action of division and sale after the disappearance of M. abroad, 
but before the statutory date of his death. His share was therefore money 
when he died, but the heir insisted that it must be held to be land. All 
the authorities in the case of both voluntary and compulsory sale, Graham, 
M. 5599 (decree of sale in Teind Court), /eron v. Espie, 18 D. 917 (com 
pulsory purchase by Railway Company), were against this view, and so the 
Court held. In the case of Garland, 4 D. 1, the Statute impressed a 
heritable character on the price. On the other hand, the general principle 
in testamentary and inter vivos trusts with limited, not discretionary, 
powers is that acts of administration (e.g., sales to make an investment or 
to pay debt) do not change the character of succession, and that a surplus 
after payment of debt is held to he a surrogatum, and surrogatum sapit 
naturam ret in cujus loco surrogatur. So also, where the wife’s heritage 
was sold, there was the strongest presumption in favour of re-investment. 
But principle equally supports the lucid and learned judgment of Lord 
M‘Laren in Stewart v. Greig. It is bad enough that, in the case of no 
sale, the intestate proprietor, whether present or absent at the date of sale, 
should he supposed to favour the discredited custom of primogeniture. But 
in the case of an absent proprietor, who has left his property without 
directions for management to shift for itself, liable to compulsory sale or 
division, why should an intention be imputed to him to re-convert money 
into land, or to favour one child, which would not be imputed to the 
proprietor present in this country ? 
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Judicial Interpretation of Statute — Projection — Delineation — 
Predecessor.—It is instructive to watch how the language of the Parlia- 
mentary draughtsmen gradually developes a richness and fulness of meaning 
which can hardly have been present to his mind. In M‘Millan v. Bennet, 
32 Se. LR. 295, the High Court of Justiciary was driven by the exigencies 
of construction to hold that the word “ projecting” in section 381 (49) of 
the Burgh Police (Scotland) Act, 1892, means “ projecting so as to be an 
obstruction to the safe and convenient passage along any street.” This 
view received some support from Goldstraw vy. Anchworth, L.R. 5 Q.B.D. 
275. Any relief of the individual citizen from the almost intolerable 
tyranny of Police Acts is to be welcomed, but our natural joy is chastened 
by the reflection that the decision practically means that Police Commis- 
sioners have no control over advertising boards. The modern municipality 
minutely regulates indifferent matters, but the noblest street in the world 
may be made hideous by an invitation to « Try Burdock’s Blood Bitters.” 
Might there not be a league of consumers to boycott the advertising demon ? 
Again, in Place v. West Highland Railway Company, 32 Se. L.R. 145, the 
Court held (following the principles laid down in Dowling v. Caerleon & 
Pontypool Railway Company, L.R. 18 Eq. 714; and Protheroe v. Totten- 
ham & Forestgate Railway Company, 1891, 3 Ch. 278), that the word 
“delineated” in the Railway Acts does not mean delineated—z.e., shown or 
marked off by lines,—but it means sketched or represented, or indicated on 
the deposited plan in such a way as to give fair notice to the land owner, or 
any man of ordinary understanding, that the Railway Company might take 
the land. Surely it is not beyond the resources of cartography to show the 
limit of compulsory power by an unmistakable line which can be identified 
by reference to the Statute. Lastly, in Lord Advocate vy. M‘Culloch, 
32 Sec. L.R. 266, we have the last of the series of cases on the Succession 
Duty Act of 1853, as to whether a particular “ predecessor” is a disponer 
or an ancestor; or whether the successor takes by ‘‘devolution of law” or 
by disposition from the settlor. This is not, as the hasty reader of the 
Statute might suppose, a question of natural relationship, for the heir 
aliogut successurus may take by disposition, if called by name or cireum- 
stantially described in the deed, while a distant relative may take by 


devolution, although a daughter of the settlor survives. 

















THE CONFLICT OF THE THREE SCHOOLS OF 
JURISPRUDENCE. 


HE publication of the Eighth Edition of Professor 
Holland’s “ Elements of Jurisprudence” affords a fair 
occasion for observing the conflict between the Analytic, His- 
torical, and Philosophical Schools of Jurisprudence, which, 
always latent, has now become patent even in England, the 
country of Bentham and Austin. 

Mr. Holland’s work is the best statement yet written of 
the analytic theory of positive law, illustrated throughout 
from the law of England and occasionally of other countries. 
It follows in the steps of Bentham and Austin, while it avoids 
or corrects their errors. Its style is admirably clear and 
succinct. The neologisms of Bentham and the tautology of 
Austin are alike absent. Though a penchant for using 
new terms occasionally crops out as in the expressions 
‘‘Nomology,” ‘‘ person of inherence,” 
dence,” and the doubtful division of Rights into ‘ normal” 


and “person of acci- 


and “abnormal,” there is little if anything unintelligible 
to the lawyer who despises or neglects philosophy, and 
delights in case law, and the drafting or interpretation of 
statutes. By historical or philosophical jurists, Professor 
Holland’s work will probably be less favourably judged, for 
it ignores if it does not deny the existence of the philosophy 
of law, and it regards the historical school represented by 
such writers as Savigny and Maine, Pollock and Maitland as 
occupied with history and not with law, as explaining more 
or less ingeniously the growth of customs into law, but as 
passing beyond its province when it pretends that the con- 
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science of the community or any part of it can make law by 
practice and public opinion. 

International Public Law is accordingly only admitted 
into “the outer court of the gentiles.” It is not proper law. 
It is the “vanishing point of jurisprudence,” p. 343, says 
Mr. Holland, dealing somewhat hardly with the subject of 
which he is a Professor in the Faculty of Law in the Univer- 
sity of Oxford. 

Law, in the proper sense, Mr. Holland defines as a general 
rule of human action enforced by a sovereign political 
authority. He thus avoids the use of the word ‘ command ” 
which Austin deemed essential to. the definition, in order to 
escape the criticism “of Mr. Frederic Harrison and others.” 
Yet, whether the substitution for the word “ command” of the 
phrase “a proposition announcing the will of the State, and 
implying if not expressing that the State will give effect only 
to Acts which are in accordance with its will so announced, 
while it will punish or at least visit with nullity any acts 
of a contrary character,” p. 77, would satisfy these critics, 
may be doubted. It appears only to modify Austin’s view 
to the extent of saying the command may be implied as well 
as expressed, and that the sanction may be nullity of the 
act which is contrary to the command, as well as any other 
penalty. Neither of these points, we think, Austin would 
have disputed, though Austin, and we suppose Mr. Holland, 
prefer a law which is an express command, because it is 
where the command is express, as in an imperative statute 
that law in their sense is most clearly “law.” In like manner 
it is a custom universally acknowledged, which is most clearly 
law, according to the historical school. Mr. Holland accord- 
ingly only regards Austin’s definition as inadequate, and 
there is no doubt his own definition is more comprehensive 
if not more complete. Still we should scarcely have thought 
any one could have been misled by the omission of the word 
‘implied ” before the word ‘ command.” 

Both Austin and Holland are professors in the School of 
Positive Law, and their substantial agreement is much greater 
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than the slight difference in their definitions. To them noth- 
ing is law which is not laid down by a law-giver (called by 
them the State or a sovereign political authority) and enforced 
by its power, and whatever is so laid down is law. 

The best example of such a law is a Statute or Act of the 


political authority in which there is in general an express 
command with an express sanction for disobeying it. But in 


order to save the obvious case of the large part of English law 
which is common and not statutory, and the almost larger part 
which is equity, and not common law, and also the case of 
certain statutes which are not clearly imperative, Mr. Holland 
expands the definition of command, and defines a law as a 
proposition announcing the will of the state, and implying if 
not expressing nullity or some other penalty for disobeying 
such announcement. 

It is essential to the proper understanding of this view of 
law to observe that it has nothing to do with justice, and as 
jurisprudence has been frequently, perhaps generally, under- 
stood to be the science of justice, it might have been more 
accurate if this work had been called, not the ‘‘ Elements of 
Jurisprudence,” but the ‘ Elements of Law,” or, “ An Essay 
upon the Forms of Law,” as it was in Mr. Holland’s earlier 
work. It might be still more properly now styled ‘Elements 
of modern English Positive Law, with illustrations from the 
Law of other Countries,” in order to direct attention to the 
large and valuable addition of illustrations, chiefly from 
English and American law, which have been introduced in 
successive editions. 

Mr. Holland himself would, we think, not demur to the 
assertion that his work has nothing to do with justice. The 
science of which he treats, he says, is a “formal” or “ana- 
lytical,” as opposed to a ‘‘material” science. Material, of 
course, means in this connection not physical, but any 
substance as distinguished from form. It is possible, how- 
ever, that some readers might hesitate to accept the state- 
ment that a work on “The Elements of Jurisprudence ” has 
no concern with justice, and that some students might even 
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suppose, after mastering the definitions and classification of 
this book, they had exhausted the subject of jurisprudence, 
so it may be well to explain a little more fully what is meant 
by this statement. ‘The word ‘ justice” does not occur in 
the full and careful index of the work, and this corresponds 
with the work itself, in which it rarely occurs, and if it 
occurs, generally in a quotation. The author has in a high 
degree the legal virtue of relevancy, and the word does not 
occur because the thing does not belong to his subject. 
Another test may be applied, and appears conclusive on the 
point. The whole of Professor Holland’s theory and method, 
from the definition with which it starts to the conclusion, 
would be equally valid for the law of a despotic as for the 
law of a constitutional or free state, for laws which are 
unjust as well as for laws which are just. In short, the 
contents of law are in this system of no importance, the form 
and expression of law, its analysis, and arrangement are 
everything. This is not intended as an adverse, and it is 
hoped it is not an unfair criticism. It is necessary in order 
to see what is the theory on which the work is based, and it 
is the theory of the whole analytic or positive school of law. 
Now we are very far from doubting the value of such a work. 
To learn clearness and precision of expression, and to ascer- 
tain the best, or at least a good, method of arrangement, 
either of a single law or a body of laws, is absolutely 
necessary for the good legislator, and of the highest import- 
ance for the sound judge or lawyer. ‘To admit the use of no 
word without being sure of its meaning, and to preserve that 
meaning throughout the argument or discussion, is also of 
extreme importance. These are the lessons Austin taught, 
and Mr. Holland continues to teach by precept and example. 
Perhaps, though this may seem a paradox, their use is 
greater for the philosophical jurist than for the disciples of 
the positive school. There is a further and higher merit 
in such education which sometimes escapes notice. The 
habit and method of exact and just expression is in itself 
a good guide to just decisions and to just legislation. 
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There is, fortunately for mankind, something forbidding 
in the aspect of injustice when put in plain language. 
But when this has been conceded, it must be added that the 
art of definition, composition, and arrangement is not the 
whole of jurisprudence. There is room in that science both 
for the philosophical and the historical, as well as for the 


analytic and positive jurist. 

With regard to the Philosophy of Law, Professor Holland 
does not acknowledge its existence, or even use its name. 
Ienoring is often the safest line of argument. But he 
attacks it indirectly under the name of the Law of Nature, 
to which the Roman jurists so often referred, or of 
‘“Naturrecht,” which he describes as “Jurisprudence in the 
Air.” It might perhaps give pause for reflection to jurists of 
the school of positive law, that Roman lawyers, who were 
the best analytic and positive lawyers the world has known, 
no less than philosophers, of all schools have recognised the 
existence of such a law, but they prefer to criticise the some- 
what varying definitions given of it, rather than meet the 
argument for its existence, That argument is shortly stated 
that without such a basis Law or Jurisprudence would, in 
Professor Holland’s expression, have no “material,” and 
would be not nearly ‘“ formal,” but, if it existed at all, 
wholly conventional. We prefer, as more adequate to the 
position of modern philosophy, to use the term now familiar— 
Philosophy of Law—rather than the older term Law of Nature, 
to which there is more than one objection. The Philosophy 
of Law or of Jurisprudence is a more appropriate designation, 
for what we have to do with is a theory of law, rather than a 
separate part or branch of law. It is the basis on which 
not any special department of law, but all law rests. We 
should not, however, expect to convince Professor Holland, 
or any member of his school, that such a theory is pos- 
sible, much less profitable. Its existence depends on the 
general argument in favour of psychology and metaphysics, 
and of ethics, not as mere morality, but as a branch of 
philosophy. Those who do not accept these sciences in other 
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departments will not admit philosophy as possible in relation 
to law. We may venture, however, to put these questions 
to Mr. Holland, who has chosen passages from Leibnitz and 
Ihering as the mottoes of his work. Where is there room 
in the system of Formal Jurisprudence for using the 
Fountains of Reason to which Leibnitz in his fine metaphor 
declares it is possible to lead or trace back the waters of the 
great Ocean of Law? The answer cannot be that grammar 
and logic are the sources, for these are not sources but 
methods, and valuable as good methods are, the sources must 
be sought beyond. What is the “matter” (sache), out of 
which Ihering (a writer whose strange fate it seems to be to 
be quoted by all the opposing schools of jurisprudence), 
declares that the order of the legal system is to be derived ? 
Is it not evident that a merely “ formal,” as distinct from a 
“material,” system cannot supply it. 

The dispute between the analytical and historical schools 
of jurists is more recent, but has now reached a crisis which 
is instructive and of general importance. So long as the 
historic jurist confined himself to essays on archaic or anti- 
quarian law there was no apparent conflict. Indeed, the 
praises of Austin and Maine were sung in alternate rhymes, 
and the critic of either was deemed a heretic. But the case 
became more serious when it was discovered that the leading 
historical jurists were no longer content to be treated as 
interesting antiquarians and elegant writers, but had a theory 
of law of their own, which differed from that of the analytical 
or formal school in two essential points. In the first place, 
it declared that custom was not merely law in the course of 
making, but was, or, in certain cases, might be, already law ; 
and, in the second place, it has attacked the definition of 
Austin, and asserted not merely that a command was not 
essential, but that a sanction is not necessary to the definition 
of law. In a recent paper in the Law Quarterly Review, 
p- 229, Sir F. Pollock has put the latter point epigrammatic- 
ally but clearly, ‘‘ Law is enforced by the State because it is 
law; it is not law merely because the State enforces it.” 
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The former pot could not be better illustrated than by 
Lord Davey’s recent panegyric on Lord Bowen :—‘ Law to 
Bowen was not a mere collection of rules but was the 
embodiment of the conscience of the nation. He recognised 
the duty of endeavouring to apply legal doctrines so as to 
meet (in his own words) the broadening wants or require- 
ments of a growing country and a gradual illumination of the 
public conscience.” 

This view of English law as capable of development by 
the judges giving voice to the national conscience, which has 
sometimes been deemed an old equity view now obsolete, but 
which the above quotation shows was the leading conception 
of one of the best recent judges of the Common Law Bar, 
and approved by the chief Equity practitioner of his day, 
suggests another difficulty which the analytic school of 
positive law has to meet, but which we have not seen 
explicitly put. In what sense are the opinions of judges 
law according to the theory of Austin and Holland? They 
are evidently not law according to the strict reading of the 
definition of Austin, for they contain no command and no 
sanction except against the parties in the particular case 
and their successors in title. They can, perhaps, be 
brought under Mr. Holland’s more elastic definition of “a 
general rule of external human action enforced by a sovereign 
political authority;” but only with very considerable forcing. 
For the decision of a Court is not a general rule, but a particu- 
lar decision of the case before it. So far as the judges go 
beyond the case and enunciate general rules, it is a question 
which depends on many considerations whether their opinions 
formulating such rules will be enforced. If they are enforced 
it may be said that it is not because they are precedents but 
because they are opinions of eminent judges. For the theory 
of most English lawyers which appears to be the only one 
consistent with the view that law is an implied command of 
the State, is that the decision only is law or a precedent 
which, if followed, will make law, while the general rules in 
the opinions of judges are not law but mere doctrine. Yet, 
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we may observe that it is these general rules (and not the 
particular decisions), when formulated by a great judge and 
embodied in standard text-books that really make the law. 
It is comparatively seldom that a new case is precisely the 
same as a prior decision, and if it is not there is always a 
considerable chance that it may be distinguished, or that 
another judge may take a different view, or that a strong 
judge may hold the older decisions antiquated. Now, where 
or when has the sovereign political authority stated by the 
remotest implication, for, of course, it has never done so by 
express words, that a general rule laid down in an opinion 
by Lord Hardwicke or Lord Mansfield or, to take more 
modern instances, by Lord Westbury or Mr. Justice Willes 
is to be deemed part of the law of England. 

The truth is law is too complex to be shut in to any 
single formula as that of Austin even as modified by Holland. 
The theory of the historical school where it conflicts with 
that of Austin, is supported not merely by the growth of 
older customary law, but by what is going on under our eyes 
to-day in the English Courts. 

It is undoubtedly much easier for any of the contending 
schools of jurisprudence to criticise the other than to defend 
its own position. The jurist of the analytical or positive 
school points out the vagueness and want of clearness of the 
philosophical jurist and constantly asks Cuz bono ? what good 
does your system do in the Courts, in politics, in practical 
life? In all these which are the chief concern of the lawyer 
and statesman is law anything else except what is laid down 
by an authority which can punish those who disobey it ? 
Then turning to the historical jurist he says: What you call 
law is only custom which may be disobeyed with impunity. 
Until the sovereign authority adopts it, it is not worthy to be 
called law. It is like the rules of international public 
law, a useful enough provisional convention which may be 
called law by courtesy but under protest. ‘The historical 
jurist, on the other hand, claims to have proved that the 
formal definitions of the analytic school are inconsistent with 
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not merely past history but present facts. And it is indeed 
difficult to see what remains of Austin’s famous definition 
of law after Mr. Frederick Harrison and others have forced 
out of it the idea of the command, if Sir Frederick Pollock 
and others have successfully done the same as to the 
sanction. 

The English historical jurist is also at variance with the 
philosophical school. For he will seldom admit, though 
there are exceptions, of which Sir F. Pollock is an instance, 
the existence of the philosophy of law. 

Philosophy of law, he says, cannot move a step without 
obtaining its material from the facts of history and of life, 
and so far as it goes beyond these it belongs to the region 
of the unknown and unknowable. 

The defender of the philosophy of law is too apt to take 
an amused interest in the quarrels of its foes, to regard the 
criticism of his own views with a somewhat lofty indifference, 
and to contemplate life as if he lived in a serener atmos- 
phere, which Professor Holland calls the air. After all, he 
says you must come to me to understand the ultimate basis 
of the existence of custom in the past and of law in the 
present, and if you come to me I will show you that 
both custom and law are only the imperfect efforts, 
but still partially successful efforts, of man to realise 
justice. 

Is it possible to reconcile these contending schools ? 
“ Non nostrum est tantas componere lites.” We shall not 
make the attempt, but submit to their representatives one or 
two reflections for their consideration. Is not the time past 
when it is necessary to use disparaging epithets towards each 
other, to speak as Austin did of ‘philosophical jargon,” as 
Mr. Holland does of “jurisprudence in the air?” Possibly 
each school may find its chief fault has lain in an exclusive- 
ness which has sometimes been as strict as that of theological 
sects, or the doctrinaires of particular schools of political 
economy. In the meantime, the best corrective is the care- 
ful and impartial examination by each, of the doctrines and 
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principles of the opposite schools. Let the philosophical and 
historical jurists be as careful about their words and defini- 
tions as Austin. Let the analytic jurists not ignore or 
disparage, but make a careful study of philosophy as well as 
history. 
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THE POSITION OF DIVORCEES IN ENGLISH LAW. 


HERE is a strong party in the Church of England, con- 
sisting not only of clergymen but laymen, who hold 
seriously and tenaciously the doctrine of the Church before 
the Reformation that marriage is a sacrament, and indis- 
soluble even by the ordinary Ecclesiastical Courts, and, 
therefore, much less by the temporal Courts. 

In the year 1857 this party, with Mr. Gladstone as its 
almost fanatical leader in the House of Commons, strove by 
every means that historical and ecclesiastical learning, 
coupled with Parliamentary strategy and obstruction could 
make available, to defeat the Bill which, nevertheless, in that 
year, became the Act known as the Divorce Act of 1857. 

It did not introduce any novel principle into the law, as 
understood since the Reformation, in allowing a dissolution 
of marriage on the ground of simple adultery of the wife, or 
of adultery joined with some other element of matrimonial 
misconduct of the husband. What it did was to substitute 
for the expensive and cumbrous method of a common law 
action, an ecclesiastical decree and a Bill in Parliament, each 
and all of which were necessary in every case for that pur- 
pose, one simple proceeding in a new Court, which took over 
all matrimonial matters from the Ecclesiastical Courts. 

The opponents of this legislation acquiesced as it were in 
an established fact in not objecting to dissolution a vinculo 
matrimonn, as it had been known for two hundred years. 
Unwelcome as it was to them, they were apparently resigned 
to accept it as having only a limited range, and therefore, 
although a breach of principle and right theory, not so 
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mischievous in its effects as a tribunal would be to which all 
classes alike, rich and poor, could easily resort. 

Their main contention having failed, they then endeavy- 
oured to secure relief for the clergy who had scruples from 
the obligation to celebrate the marriage of divorced persons 
with the religious rites of the Church. In this they were 
only partially successful ; the result is seen in clauses 57 and 
58 of the Act. Clause 57 provides that no clergymen shall 
be compelled to solemnise the marriage of any person whose 
former marriage may have been dissolved on the ground of 
his or her adultery, or shall be liable to any suit, penalty, or 
ceusure for solemnising, or refusing to solemnise, the mar- 
riage of any such person. 

But clause 58 enacts that if the minister of any church 
shall refuse to perform the service for persons who, but for 
such refusal, would be entitled to have it performed in such 
church, he shall permit any other minister in Holy Orders 
entitled to officiate within the diocese, to perform the service 
in his church. 

The clergyman, therefore, is not relieved on the ground 
of any theological theory of the indissolubility of marriage 
itself. Even if the parties are equally guilty as paramours, 
their disability is not absolute, and they may marry with 
each other. A mere concession is made to the popular sense 
of the becoming, which he may be supposed to share in 
common with the ordinary laity. If another clergyman 
thinks it more becoming, or less unbecoming, that marriage 
should have the sanction of a religious ceremony, and that 
the parties, including a possibly innocent one, should not be 
compelled to resort to merely civil procedure, he is entitled 
to claim the use of his stricter brother’s church. 

All the objecting clergyman can do, if his church is 
intended by the parties to be used for the ceremony, is to 
prevent their banns being published there, as it seems he 
might, without running much risk either from the criminal 
or the ecclesiastical law. He may possibly be criminally 
liable for refusal to publish the banns, as in ordinary cases, 
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where the parties are entitled to use his church. But even 
here there is some doubt as to whether his liability is under 
the civil or the ecclesiastical law, and the cases are very rare 
where it has been sought to establish it; and no one could 
tell exactly what would happen if it were tried. 

The publication of banns may be avoided by obtaining the 
superintendent registrar’s license ; but, where this method is 
resorted to, the marriage cannot be solemnised in any church 
or chapel of the Church of England without the consent of 
the minister thereof. 

Parties, therefore, who reside in a parish whose clergyman 
has conscientious scruples, by reason either of the sacramen- 
tal theory, or any other reason of religion or morality, to the 
Anglican ceremonies at the marriage of a guilty divorced 
spouse, are compelled to have recourse either to the ecclesi- 
astical common license of a bishop, or the special license of 
the Archbishop of Canterbury, if they desire those ceremonies 
to sanction their union. 

It is only in the church or chapel of the Established 
Church where banns can be lawfully published, that a mar- 
riage according to those rules can be celebrated; and no 
marriage, either according to the Church of England, or any 
Nonconformist service, would be valid in a private house or 
other unlicensed building. So that the only mode of mar- 
riage open without license would be either a merely civil 
ceremony at a registry office, or a service in a Nonconformist 
chapel, which in many cases would be equally objectionable. 
The license enables them to obtain the use of the church, if 
any clergyman whatever in the diocese is willing to perform 
the ceremony, even though the incumbent may be the high- 
est of high Anglicans. 

The dislike of this party to the operations of the Divorce 
Court, and the permission of re-marriage during the lives of 
the spouses, has not become less with the lapse of time, but 
they apparently recognise that their theory is not accept- 
able to society as it is constituted at present; and that is 
significant, seeing that it is the party which dreams of the 
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re-union of the Church of England with the Church of Rome. 
Its efforts have, therefore, become concentrated on an 
endeavour to prevent the re-marriage of the spouse, whose 
guilt has caused the dissolution of the former marriage, with 
the rites of the Church. They have attacked the system of 
issuing Episcopal licenses; but as their success in this 
direction is somewhat doubtful, the law being very obscure 
and uncertain, and as likely as not to be proved favourable 
to the contention that every citizen has as good a right to 
the issue of a license dispensing with banns as to the pub- 
lication of banns, they have promoted a Bill, introduced by 
Lord Halifax, their spokesman, in the House of Lords, to 
amend the Divorce Act of 1857 by repeating clause 58. 
Before treating shortly of these two points, an incident 
must be narrated which has brought on a crisis, and led to 
Lord Halifax’s Bill. On 23rd April of this year the 
Chancellor of the Bishop of London had an application made 
to him by a Mr. Brinckman, who had been the respondent in 
a divorce case, his wife having obtained a dissolution of their 
marriage on the ground of his adultery and desertion. On 
his production of the decree, his oath that there was no legal 
impediment to the contemplated marriage under the decree 
or otherwise, and upon his naming a certain clergyman 
willing to officiate, the license was issued. The parties were 
fashionable people, and on the 27th April they met at a 
church, which was not the officiating clergyman’s, with a 
large company for the ceremony. At the point in the pro- 
ceedings where the rubric of the prayer-book invites any 
objection to the marriage on legal grounds to be stated, a 
clergyman, known as Father Black, rose and read a state- 
ment, the essential part of which was: “I allege and am 
prepared to prove that one of the parties has his canonical 
wife living, and that, therefore, his marriage with any other 
person is contrary to the law of God, and to the doctrine and 
discipline of the Church of England. And I call upon the 
clergyman now officiating to surcease (as required by the 
rubric), from proceeding with the present ceremony until my 
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allegation of impediment be inquired into, and determined 
by lawful authority.” 

There can be no doubt that this objection was totally 
invalid, and the official was justified in completing the 
ceremony, which he did. The license having been granted, 
whatever may be said as to the power to refuse it, a point to 
be dealt with immediately, it was an authority to the 
minister to celebrate the marriage, and he was bound to do 
so unless some legal impediment came to his knowledge 
which he had reason to believe was unknown to the 
Chancellor when he issued it. It is no legal impediment to 
a marriage that one of the parties is a divorcee, whether 
innocent or guilty, whatever may be the theological theory 
of a clergyman, and no law Court would listen to the objec- 
tion fora moment. ‘The objector cannot have supposed that 
he was taking a good legal point in relying on the doctrine of 
canonical marriage in days when the registry office stands open. 

The practice of granting Episcopal licenses, dispensing 
with banns, was in use under the early English Canon Law, 
and license or banns was necessary to the celebration of 
marriage in facie ecclesia. Since the Reformation, both 
kinds of license already mentioned have been granted by the 
Courts of the Archbishops and Bishops under the Statute 
25 Henry VIII. ¢. 21, by which all bishops were allowed to 
dispense as they were wont to do. 

When the Divorce Act of 1857 was passed, all the juris- 
diction of the Ecclesiastical Courts over matrimonial matters, 
except this power of granting licenses, was taken away and 
transferred to the new Court then established. 

The bishops are represented in their Courts by their 
Chancellors, who hold the Courts called Consistory Courts, 
by letters-patent from the bishops granting their powers by 
delegation. The offices or chambers of the Chancellor are 
open for the granting of licenses, and if any dispute or 
objection arises the point is determined by him in a formal 
Court, which may be appealed from ultimately to the judicial 
committee of the Privy Council. 
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If the bishops have a discretion either to issue licenses or 
refuse upon their own conditions, and are only bound, if 
they do issue them, by certain rules laid down by Acts of 
Parliament, but not bound by any Act, or by law in any 
other form, to issue them in the same manner as a clergy- 
man is bound to publish banns in his parish church, it is 
evident that they might give orders to their chancellor that 
no license for the marriage of divorced persons should be 
issued. Several of the bishops, including the Bishop of 
London, did issue such an order twenty-two years ago, but 
in 1873 this assumed power was contested, and the Chancellor 
upon the threat of the party applying that he should contend 
that the order was w/tra vires, and seek to compel him by 
mandamus to issue the license, the opposition, directed by 
the Church Union, was abandoned. 

At that time the Chancellor gave a judgment in the case 
founded upon the same principles as those which guided him 
in granting the license in the Brinckman case ; and when 
the excitement about the protest arose, he took the rather 
curious step of repealing it in his Court, for the purpose of 
showing that neither the bishop nor he himself had any dis- 
cretion in the matter to refuse the grant of licenses for the 
particular reason in question. 

The ground on which he held the order was ultra vires 
was that by his letters-patent as Chancellor, the bishop 
“deputed and authorised him to do and execute the power 
and authority of me and my successors in all matters and 
things which do and shall belong to the oftice of Vicar- 
General in spiritualities and official principal of the city and 
diocese of London,” and, amongst other things he “ deputed 
and authorised me to grant marriage licenses and all other 
canonical dispensations whatsoever for him and his successors 
which have been used and accustomed to be done by the 
laws, customs, canons, and practices of this kingdom of Great 
Britain.” ‘The Jetters-patent, he adds, contain certain 
reservations in favour of the bishop, but they do not reserve 
to him the power to issue orders interfering with the mode 
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in which his judges shall administer justice in his Courts. 
On the authority of an old case he holds that in the exercise 
of his conscientious jurisdiction, he is bound only by the law 
as it has been administered in that Court on fixed principles 
by his predecessors. 

If the granting of licenses be part of the bishop’s volun- 
tary jurisdiction, as it may be, then though the principle 
apparently is that it belongs to the Chancellor only so far as 
it is delegated to him in distinct and express terms, the above 
quotation shows that the present Chancellor's letters-patent 
do confer that power on him distinctly. As his office is a 
freehold for life, this grant probably cannot be withdrawn, 
though there is a doubt about this, as there is about most of 
this obscure and little known church law, and an opinion of 
Sir Richard Webster has been recently obtained supporting a 
contrary view to that held by the Chancellor. 

Whatever may be the real law of the subject, ever since 
the method of divorce by Act of Parliament came into use in 
consequence of a decision of the Star Chamber in the reign 
of James I., denying the power of the Ecclesiastical Courts 
to grant divorce, the practice has been to issue licenses for 
the marriage of persons whose marriage had been dissolved 
by statute, or by a foreign Court of competent jurisdiction, 
on the Chancellors being satisfied by evidence of the decree 
of such Court, whether the persons were innocent or guilty 
parties to the divorce. 

The same practice was followed after the Act of 1857; 
and since then there is not the shadow of a contention that 
divorce is any legal impediment to the marriage of divorcees. 
It is only the absence of such an impediment in regard to 
which any person authorised to issue licenses must satisfy 
himself by the oath of the parties; and the legislature has 
not said that those parties shall not be married by license. 
Whether they shall or shall not continue able to be married 
with the religious rites of the Church of England depends, 
if section 58 of the Act of 1857 remains unrepealed, upon the 
decision of a higher Court than the Chancellor’s. It was 
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proposed in 1873, when the question first rose, that a special 
case should be stated in the Court of Queen’s Bench, but the 
late Bishop of London informed his Chancellor, Dr. Tristram, 
the present holder of the office, that after taking competent 
advice on the subject, he should take no further steps. 
Probably on the next occasion of an application by a divoreee 
the Chancellor will refuse to issue the license, alleging the 
order of the Bishop; and then the question may be forced 
by mandamus against the Chancellor, or the point raised in 
some other form. 

As will have been gathered, the result of litigation is 
extremely doubtful, and the High Church party have, there- 
fore, looked to the provision of Lord Halifax’s Bill as the 
best way out of this difficulty. The Bill repeals section 58 of 
the Act of 1857, and then provides that “ No minister of any 
church or chapel of the Church of England wherever mar- 
riages may be lawfully solemnised shall be liable to any suit, 
penalty, or censure for refusing to permit the marriage of 
any person whose former marriage shall have been dissolved 
on the ground of his or her adultery or crime, to be solem- 
nised in such church or chapel, or for refusing to proclaim, or 
permit the publication of banns of marriage of any such 
person in such church or chapel.” 

There are many questions of policy raised by this Bill: 
one of them being whether a State clergy can ask to be 
relieved from the duty of solemnising marriages which the 
State itself has sanctioned! Could this schism be closed by 
the more logical enactment, as a punishment, that these 
guilty persons shall not be allowed to marry again at all? 
That seems impossible ; but Lord Grimthorpe’s amendment 
provides that no marriage of a person found guilty of 
adultery shall be solemnised in any church or chapel of the 
Church of England within five years after such finding, and 
this would prevent the more open scandal of parties just out 
of the Divorce Court proceeding to church. 

One other consideration of the greatest importance politi- 
cally is that though the alteration proposed does not involve 
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a special High Church doctrine, as many Low Churchmen 
and Nonconformists are alike scandalised by divorcees again 
taking the religious vows they have once already broken. 
Yet that party are its promoters, and they would reverse the 
whole history of the subject if they could. They would still 
remain unsatisfied, and if legislators desire to avoid a 
disestablishment movement, which is threatened if the clergy 
are to be bound to obey the present law, they may well ask 
how far it would be avoided by passing the present Bill. 

These and other points must be passed over, but the 
position of Protestant Nonconformist ministers may be 
noticed. They obtain no relief by the Bill. 

In the case of the places of worship of Nonconformist 
being registered for the solemnisation of marriages with their 
Church rites, the minister who may have strong conscientious 
objections to his chapel being used for one of these distasteful 
marriages may have to stand aside, permission having been 
given by one of the trustees, owners, deacons, or managers to 


use the building. The difficulty does not arise where the 
registered building belongs to the Church of Rome, as it 
cannot be used without the consent of its own minister, and, 
moreover, the position of that Church and its members is 
quite different from other Churches in this matter. 
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REASON in Roman Law is described by two terms, 

“ Perduellio” and “ Majestas.” In Roman literature, 

and according to the current view, even in the terminology 
of laws, the former term gives place to the latter. The reason 
for this singular circumstance would in itself be worthy of 
discussion, since a difference in legal terminology is usually 
accompanied by a difference in the idea it describes,(a) and 
we might reasonably ask what were the causes which led to 
this change in the conception of treason. But an enquiry 
into the exact difference between the meanings of the two 
terms is rendered more necessary by the generally admitted 
fact that “ perduellio” did survive to the closing period of the 
history of Roman law, and is recognised in Justinian’s legisla- 
tion. The mere fact of its appearance there would not prove 
very much; it might be merely an antiquarian survival, or 
the term might be used, as Rein believed (Criminalrecht, p. 
498), merely to mark in an indefinite manner the seriousness 
of certain aspects of treason. Buta passage of Ulpian (Dig. 48, 
4, 11) (b), where the two terms are sharply contrasted, proves 
that in the third century a.D., a clear legal distinction could be 





(a) Such a distinction in conception even in cases when one word appears to 
replace another as an exact equivalent—ey., “civis” for “quiris,” “status” for 
“caput.” The difference must be much more strongly marked when the two words 
(at first sight equivalents) can be proved to have existed side by side. 

(6) Dig. 48, 4, 11 (Ulpian) : “plane non quisque legis Juliz majestatis reus est, 
in eadem condicione est, sed qui perduellionis reus est, hostili animo adversus rem 
publicam vel principem animatus; ceterum si quis ex alia causa legis Julie 
Majestatis reus sit, morte crimine liberatur.” ‘Perduellio” is also used by 
Marcian in Dig. 37, 14, 4. For other passages see Rein Criminalrecht, p. 501. 
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drawn between the two; and it is not an idle question to ask 
what the meaning of this difference was, and what were the 
offences described by either word, since such a distinction in 
terminology must always have implied a difference in concep- 
tion, and may have involved a difference in punishment. 

Treason in early times was the simplest, as it was the 
most characteristic, conception of Roman criminal law. 
Originally, it embraced almost every conceivable offence 
that could be thought of as endangering the safety of the 
State. It is not so much a crime in early law, as a special 
point of view from which crimes of very different character 
might be regarded; it is thus that the fratricide of which 
Horatius was guilty (in ordinary times “ parricidium ”) 
becomes “ perduellio,” because the slayer is at the time a 
soldier, and his sister a citizen. The only legal definition of 
the term that we meet with during the early period (that of 
the Twelve Tables) covers but a minimum of its content, for 
not only actions of overt hostility against the State, but all 
that can be regarded as endangering the welfare of the com- 
munity, are “ perduellio.” The terrible expansiveness of the 
term is too well illustrated by the annals of early Roman his- 
tory to need illustration or comment. It is only with the 
later stages of the conception that we are concerned, with the 
epoch at which, according to the current idea, “ perduellio ” 
became “ majestas,” and as fixed by the Cornelian, and later 
by the Julian laws, played its sombre part in the history of 
the empire. 

It would be difficult to believe, even on “a priori’ 
grounds, that the change is mainly one of terminology. 
“ Perduellio” and “ majestas” are different conceptions. ‘The 
one implies enmity to the State, the other an attempt to dim- 
inish the “ greatness” and “ dignity ” of the Roman people.(a) 


? 





(a) The Twelve Tables specified at least two cases of “ perduellio” (Dig. 48, 4, 
3), “ Lex duodecim tabularum Jubet eum, qui hostem concitaverit quive civem hosti 
tradiderit, capite puniri”) ; but, although “perduellio” is often defined (Varro, 
L.L., v. 1,3; Cic. de Off, 1, 12, 37 ; Dig. 50, 16, 234), we find no attempt at a legal 
definition of “ perduellio” beyond the passage of Ulpian quoted above. On the 
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It is tempting to account for the difference, as Ulpian and 
some modern jurists have done, by saying that the one 
implies the “ hostilis animus,” the other acts injuriously to the 
State without this motive, for, if this were true, it would be 
a fundamental distinction, and the two terms could never have 
become interchangeable. ‘That they were not interchangeable 
in the later Republic is proved by two passages of Cicero’s 
Verrines. He accuses Verres of ‘ majestas” for despoiling 
Sicily of her monuments (in Verr. 4, 41, 88), he threatens to 
prosecute him before the people (and therefore apparently for 
‘perduellio”) for crucifying a Roman citizen (zb. 1, 5, 12). 
The term “ perduellio” survives, as we have seen, even in the 
classical jurisprudence, but the subjective distinction is not 
alone sufficient to account for this survival, or rather, if this 
distinction is presumed to exist, it is rather as exhibited in 
certain different spheres of action than as underlying every 
criminal act included in the common category of treason. 
The distinction between “ perduellio” and “ majestas” must 
be accounted for on historical rather than on analytic grounds. 

The simplicity and the vagueness of the conception in 
early times are sufliciently accounted for by the generally 
admitted fact, that in all primitive societies, and especially 
in the city state, the very closeness of the corporate life, and 
the very greatness of the dangers to which it is exposed, 
lead to a vagueness in the conceptions of the criminal law 
which is not found either in the public or the private law. 
This indefiniteness is naturally most marked in the case of 
the widest of all charges—treason. The end here is so 
clearly seen—“ danger to the State.” ‘That there are many 
modes of reaching this end, which imply greater or less 





other hand, Cicero furnishes us with many general definitions of “ majestas” ; de 
part. or. 30, 104, “ majestas est magnitudo quaedam populi Romani—quam minuit 
is, qui per vim multitudinis rem ad seditionem vocavit;” de Inv. 2, 17, 53, 
“majestatem minuere est de dignitate aut amplitudine, aut potestate populi, aut 
eorum, quibus populus potestatem dedit, aliquid derogare ;” Auct. ad Herenn. 
2,12, 17, 3, “majestatem is minuit, qui ea tollit, ex quibus civitatis amplitudo 
constat—majestatem is minuit, qui amplitudinem civitatis detrimento afficit ;” 
cf. de Invent. 2, 18, 55; in Verr. 4, 41, 88; pro Cluent. 35, 97. 
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danger in their results, greater or less culpability in their 
adoption, is not an idea appreciated by an early society. 
The uniformity of the conception was accompanied by a 
uniformity of name, and there was no ground in early 
Roman law for a distinction between “ perduellio” and 
“majestas.” It is true that degrees of guilt are even at this 
time recognised ; they cannot fail to be when the question of 
punishment is brought forward, and no punishment is fixed by 
law. This absence of definition and of fixed punishment for 
offences against the State was, in a less degree, a character- 
istic of Attic law. At Athens, besides the definite zpodocia, 
there was the indefinite 70 ad«iov; but while at Athens, with 
its fundamental distinction between the popular executive 
and the judicial bodies, the Wipicua embodying the crime 
preceded the trial,(@) at Rome the verdict itself was an act 
of legislation, and in the “Judicia populi” the punishment 
meted out is an exact equivalent to the amount of indigna- 
tion felt by the assembled people at the enemy of the State 
(“ perduellio”) who stands before them. Has he erred 
through carelessness, a fine is sufficient to expiate the 
mistake ; has he wilfully injured the interests of the com- 
munity, the death penalty is imposed. But a popular 
assembly is at least as much likely to be influenced by 
results as by motives. The sense of the danger to which 
one man’s act has nearly exposed a whole people may 
outweigh the consideration that the act was due to ignorance 
or carelessness. It is quite possible that the worst kind of 
treason may be conceived to exist without clear proof of the 
“ hostilis animus.” 

This primitive conception began to be modified at the 
commencement of the last century of the Republic. The 
“lex Appuleia,” besides its primary object of furnishing 





(a) As in the trial of Pericles (Plutarch, Per. 32). If the trials under the 
psephism of Cannonus (Xen. Hell. 1, 7, 20) were intended to be conducted in 
the ecclesia (as is thought by Meier and Schomann, Attische Prozess, p. 426), the 
procedure contemplated by this law would closely resembles the early Roman 
procedure for “ perduellio.” 





THE JURIDICAL REVIEW. 


further protection to the tribunate, and of treating all dis- 
turbances of the tribune’s authority as “ majestas imminuta,” 
attempted to give a general formula for this crime; but 
Cicero’s language shows that, if an attempt was made to 
define the -conception, it was not successful.(a) The first 
successful effort to classify the offences included under this 
term was that made by Sulla. 

The great change comes with this period of codification. 
A law is passed which professes to cover the whole of a 
crime designated by a certain word. It is, therefore, neces- 
sary to specify every possible case of that particular crime. 
A penalty is imposed, and if, as was the case in Roman 
criminal legislation, the penalty is uniform for all the 
cases enumerated in the law, a process of elimination is 
necessary if justice is to be secured. Crimes that might 
have been treason under the older system, must be relegated 
to other categories now. Such was the work that lay before 
Sulla and his Commissioners when he attempted to formu- 
late his “lex de majestate,” which was to form the basis of 
a standing commission. We know nothing about the clauses 
of Sulla’s law, but the fundamental distinction on which 
their division was based can be gathered from its re-enact- 
ment by the “lex Julia,” which we shall soon proceed 
to discuss. It appears to have been a distinction between 
direct hostility to the State (perduellio) and interpreted 
hostility (mcestas). The interpretation, it is true, was 
sometimes illogical, reflecting as it did the practice of the 
earlier period, or was only defensible in so far as “culpa” 
after a certain degree approximates to “dolus.” The sub- 





(a) Cie. de Orat. 2, 25, 107, “ Pleraque enim de iis, quae al isto objiciebantur, 
quum confiterer, tamen ab illo majestatem minutam negabam ; ex quo verbo lege 
Appuleia tota illa causa pendebat. Cf. 2, 49, 201. 

The “lex Varia” of 92 B.c. is called a “lex de majestate” by Cicero (Ap. 
Ascon. in Cornelian, p. 79),and has sometimes been classed as a law of “majestas” 
by modern writers. It was really not a law of the general character of the “lex 
Appuleia,” but merely one creating a special commission, like the “lex Mamilia” 
of the period of the Jugurthine war, and could, consequently, have added little 
or nothing to the history of this conception. 
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jective distinction, however, is not the fundamental one in 
either of the later laws. Assuming as a starting point, not a 
motive but an end—injury to the State—they attempt to 
specify the actions that, more or less directly, tend to this 
result. It is not true to say that, after Sulla, ‘ perduellio” 
became ‘‘ majestas”; it would be truer to say that, after this 
period, “ majestas” is the general name given to interpreted 
“ perduellio.” 

The latter name prevails almost exclusively as the 
designation of treason after this period, and the reason for 
its prevalence is not difficult to discover. The ‘lex Cornelia” 
was inevitably concerned chiefly with the question what 
constituted indirect injury to the State, with determining 
exactly that precise domination of the majesty of the State 
which could be properly called treason. Acts of overt 
hostility, such as war made by a provincial governor upon 
the republic or treason in the field, although they might still 
form the more numerous cases of treason, were too obvious 
to need much definition. ‘They formed a class apart, and 
there is good reason for believing, from the evidence furnished 
by the “lex Julia;” that they still continued to be known as 
“perduellio.” The novelty of Sulla’s Law consisted in its 
being the first real attempt to define the limits of 
“majestas.”(a) The vaguer and wider of the two terms was 
clearly the one most susceptible of juristic interpretation. 
It was over this that the lawyers might dispute, and it was 
this that the Courts had to expound. If we add to this that 
it was the term which properly covered the most usual 
breaches of civic duty which were interpreted as treasonable, 
and remember that the word “hostis” (associated with 
“perduellio”), was at this period generally associated with 
the victims of the revolutionary right of outlawry claimed by 
the Senate during the last century of the republic, we need 





(a) Marcian’s description of the “lex Julia” applies with still greater force to 
the “lex Cornelia.” He says (Dig. 48, 4, 3), “lex autem Julia (as opposed to the 
law of the Twelve Tables), praecipit eum, qui majestatem publicam laeserit, 
teneri.” 
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not wonder at the almost exclusive prevalence of the word 
“‘majestas” in later literature. All these reasons suffice to 
account for the fact that in ordinary literature an important 
legal distinction has been lost, which has been fortunately 
preserved for us in the writings of the jurists. 

Can we hope to restore it, and to specify with some 
degree of accuracy the cases which, at the end of the 
Republic, were classed under “ perduellio,” and the cases 
which were thought to be “ majestas.” Our only guide is the 
“lex Julia de majestate” as it is preserved in the Digest 
(48, 4); and before discussing its clauses, two points, not of 
vital importance for our purpose, but which lend weight to 
it as a guide to Republican law, deserve to be noticed.(q) 
A reader of the 48th book of the Digest cannot help being 
struck by the fact that this is the best preserved of the 
criminal laws cited there. The clauses were cited from the 
law by the Jurists, and are cited from the Jurists by the 
compilers. The reason for this is, that treason in the empire 
was chiefly a juristic creation ;(@) cases of imperial treason 
were not specified in any law, as cases of adultery were—e.g., 
in the “lex de adulteriis.” Hence there was less chance of 
the law and its commentary becoming mixed up. It seems 
that, in the commentaries the heading of the law was in each 
case given, the interpretation or distortion followed. The 
compilers have taken only the headings, and the commentary 
has, fortunately for the integrity of the law, almost entirely 
disappeared. 

It is, in a certain sense, a Republican law in origin, just as it 
is thoroughly Republican in spirit. No serious arguments 
have ever been adduced to prove that it is a part of the 
Augustan legislation. We have positive evidence that Caesar 
passed a law of “ majestas”; no indication of any such 
measure having been the work of Augustus. To pass a new 





(a) A glimpse of this procedure is given by Modestinus in Dig. 48, 4, 7, 3, 
“si non tale sit delictum quod vel ex scriptura legis descendit vel ad exemplum 
legis vindicandum est ;” cf. Tac. Ana, 1, 72, “majestatis—nomen apud veteres 
idem, sed alia in id judicium veniebant.” 
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law of treason after the foundation of the empire would have 
been totally alien to the cautious spirit of Augustus’ policy, 
for it would have been both unnecessary and invidious : 
unnecessary, because all the protection that was required for 
the Principate could be, and was, secured by juristic inter- 
pretation ; invidious, because it is difficult to see how, if a 
statute law had been passed at that time, all mention of the 
“Princeps” and of his family could have been avoided. 
There is no such mention here, and not a single clause 
dictated by the new requirements of the Principate are to 
be found in this enactment. It is even probable that quite 
the greater part, perhaps all, of the clauses of this law are 
of a far earlier date than Cesar. The object of its re-enact- 
ment by him was possibly merely to sharpen the penalties 
for treason. The punishment fixed by the “lex Cornelia” 
had probably been “aqua et igni interdictio.” To this he 
added confiscation, in whole or in part, of the property of the 
condemned.(a) A few cases have been added, although it 


is difficult to see what cases,()) since every offence recorded 
here may well have been the offence of treason in Republican 
law. Consequently this law may be taken as a fair repro- 
duction of the “ lex Cornelia,” and specifies the conception of 
treason as fixed by the Sullan codification. 

An examination of this law has led Rein to the conclu- 





(a) Tac. Ann. 3, 50, “ Bonis amissis aqua et igni arceatur: quod perinde 
censeo ac si lege majestatis teneretur ;” cf. Suet. Jul. 42, “ Poenas facinorum 
auxit : et, cum locupletes eo facilius scelere se obligarent quod integris patri- 
moniis exsulabant (ut Cicero scribit) parricidas bonis omnibus, reliquos dimidia 
parte, multavit.” It is possible that there was confiscation of the whole property 
in “ perduellio” as well as in “ parricidium,” although “ bonis amissis” in the 
passage of Tacitus does not necessarily imply this. 

(b) Some seem to have been omitted. Slander against a magistrate, which 
was treason under Sulla’s law, if the passage of Cicero (ad Fam., 3, 11) is genuine 
could not have appeared in the “lex Julia,” since the revival of the offence in 
the Principate was due to interpretation (Tac. Ann. 1, 72). The words of Cir »r 
“ Est majestas et sic Sulla voluit, ne in quemvis impune declamari liceret,” 71). 
mean that slanders could not be uttered with impunity against anyone—1.., «ot 
against a magistrate ; cf. Quinctil. 5, 10, “injuriam fecisti ; sed quia magistratui, 
majestatis actio est.” 
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sion that all attempts to reconstruct its different clauses on 
a system are futile, and that no logical principle underlies 
the division of crimes mentioned in it.(a) But the confu- 
sion is due simply to the sources of which this table of the 
Digest was compiled. The clauses of the law which have 
been preserved are taken from Ulpian’s De Officio Proconsulis 
and Disputationes,; Marcian’s Institutes; Scaevola’s Regule ; 
and Hermogenian’s Hpitome. These writings belong to two 
distinct groups—Ulpian and Marcian to the Sabinian group, 
Scaevola and Hermogenian to the Papinian. As the groups 
examined were kept distinct by the compilers, there is a 
break in the continuity of the treatment; but a close 
examination shows that we are dealing with commentaries 
on two different parts of the same law on the whole. An 
offence resembling ‘“‘ perduellio” is contained in Ulpian and 
Scaevola, the extracts from whom are necessarily not con- 
tiguous ; the crime of “ majestas ” is contained in the shorter 
extract from Marcian wedged in between them. They seem 
to show that two distinct parts of the law were commented 
on separately, the second group of commentators supple- 
menting the first in both of these divisions. This distinction 
in subject is shown by further indications. In section 3 
Marcian speaks as if “lesa majestas” were an extension of 
““ perduellio,” and he seems to be commenting exclusively on 
that part of the law which treated of the man “ qui majesta- 
tem publicam laeserit.” Again, the offence of reading or 
writing anything false in public documents was treated 
“ capito primo lege majestatis ” (section 2). It is extremely 
improbable that such an offence could have headed a com- 
prehensive law treating the whole of treason ; but it might 
have been the first clause dealing with that portion which 
treated of “ majestas.” We also find the same offences 
occasionally specified twice in our extracts. This may have 





(a) Criminalrecht, p. 517; cf. Rudorff (Rein Rechtsgesch, p. 368), who thinks 
that while no distinction between “ perduellio” and “ majestas” existed in legis- 
lation, the distinction was revived in the extraordinary jurisdiction of the 


Empire. 
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been due to the carelessness of the compilers ; but, consider- 
ing the strictness of the title, it is more probable that they 
are the same offences looked at from different points of view: 
in the one case implying evil intent, in the other mere mal- 
administration—that, in short, they also belong to different 
contexts in the law.(a) The evidence does not justify us in 
saying that this was a “ lex de perduellione et de majestate ;” 
but it furnishes grounds for believing that a distinction was 
drawn between mere “ majestas” and a more serious aspect 
of the crime. A reconstruction of the clauses, without any 
great violation of their order, will show the distinction pre- 
sumed to exist between the different classes of offences. 

I, Treason proper (which Ulpian still calls “ Perduellio ”) 
includes—(1) the gathering of armed men with weapons or 
stones in the city, adversus rem publicam ; (2) the collecting 
of a number of men, ad seditionem ; (3) compassing the bear- 
ing of arms against the State ; (4) compassing the death of a 
Roman magistrate [Ulpian, § 1]; (5) inducing any one to 
conspire against the State [Scaevola, § 4]; (6) tampering 
with soldiers to raise a seditio or tumultus against the 
State [Ulpian, § 1]; (7) by one’s help or counsel betraying 
a province or state to the enemy; (8) the sending of 
messages or the giving of signs to enemies, or the devising 
of any means by which the enemies of the Roman people 
shall be aided against the State; (9) causing an army of 
the Roman people to be led into ambush or betrayed to the 
enemy ; (10) so acting as to prevent an enemy from coming 
in potestatem P. R.; (11) causing an enemy of the Roman 
people to be supplied with provisions, arms, weapons, horses, 
money, &c. ; (12) causing the friends of the Roman people 
to become its enemies ; (13) so acting as to cause a king of a 
foreign nation not to obey the Roman people; (14) causing 





(a) E.g., section 2, “ Quive de provincia, cum ei successum esset, non discessit 
(Ulpian) ; section 3, “quive cum ei in provincia successum esset exercitum suc- 
cessori non tradidit” (Marcian). 

Section 2, “ Qui exercitum discessit vel privatus ad hostes perfugit ” (Ulpian) ; 
section 3, “quive imperium exercitumve populi Romani diseruerit.” 
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hostages, money, beasts of burden to be given to the enemies 
of the Roman people, adversus rem publicam [Scaevola, 4] ; 
(15) putting to death hostages, injurva principis [Ulpian, 7 |; 
(16) deserting the army or, if a privatus, going over to the 
enemy ; (17) not quitting a province when a successor has 
been appointed [Ulpian, § 2]. 

II. Majestas (the offence of one “ qui majestatem publicam 
laeserit ”) ; (18) knowingly writing or reading anything that 
is false in public documents [Ulpian, § 2]; (19) surrendering 
in war, or without good cause yielding up a fort or a camp; 
(20) waging war, holding a levy or raising an army, wuria 
principis ; (21) not handing over an army to a successor in 
a province ; (22) deserting a commander or an army of the 
Roman people; (23) knowingly and fraudulently, while a 
privatus, exercising the powers of a magistrate ; (24) causing 
to be done any of the offences mentioned above [ Marcian, § 3. 
This last clause no doubt referred to the whole law. The 
extract from Marcian must represent the last section of the 
law, containing majestas proper|; (25) setting free an 
accused who has confessed in court, and has for this reason 
been imprisoned. 

Whether Ulpian drew the distinction, of which we have 
treated, because he found it the leading motive of the law 
on which he commented, or whether the division of crimes 
was marked by this sharp distinction of name, we cannot say 
with certainty. It is more certain that, in the extraordinary 
Jurisdiction of the Empire, the difference between “ per- 
duellio” and “ majestas” was preserved, and we may now 
proceed to trace some of the consequences of this difference. 

(1.) As regards the penalty, this again became uniform 
under the Empire, the death penalty universally replacing the 
older “aqua et igni.”(@) But in the early Principate there 
is a distinction in punishment. Sometimes the legal penalty 
alone is inflicted (Tac. Ann. 3, 38), sometimes a capital 





(a) Paulus Sent. 5, 29, 1, “ His antea in perpetuum aqua et igni interdicebatur 
—nune vero humiliores bestiis objiciuntur vel vivi exuruntur, honestiores capite 
puniuntur. 
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sentence is pronounced. Treason rapidly became the subject 
of legal interpretation, partly perhaps by patented juriscon- 
sults like Sabmus who were not senators, but chiefly by 
the Senate. Naturally treason against the Emperor assumed 
gigantic proportions when dealt with by a body half legis- 
lative and half judicial, composed of servile jurists to whom 
the Emperor is the High Court and the chief source of law, 
and of ex-officers of the army to whom he is Commander-in- 
Chief. Its punishments are extraordinary, and when the 
death penalty of early Roman law was revived, the name 
attached to the crime was naturally preserved. The possi- 
bility of this legal interpretation underlies even the most 
erotesque instances in which the death penalty was, or would 
have been, inflicted :(@) and it is this procedure which largely 
accounts for the preservation of the treason “ perduellio” in 
legal literature. 

(II.) With respect to consequences following death, 
Ulpian tells us (/.c.), that one who is guilty of “ majestas” 
merely “morte crimine liberatur.” “ Perduellio,” therefore, 
alone justified trial after death, and on this analogy we may 
safely conclude that it alone involved condemnation of 
memory (“damnatio memorize”). This accounts for the 
well-known fact that it was not a necessary consequence of 
treason, but was tacked on to special sentences. It was so 
appended where ‘‘ majestas” was interpreted as “ perduellio,” 
and the cases that have been preserved show the legal justi- 
fication for this view. (b) 

(Lil.) Consequences affecting the descendants of the con- 
demned. The motive for this transmission of punishments 
or disabilities, which we have exhibited elsewhere (¢)— 
namely, that the children of traitors should not grow up 


ce 





(a) E.g., When Cremutius Cordus was put on his trial for calling Cassius the 
last of the Romans and only escaped the death penalty by suicide (Tac. Ann. 4, 
34, sq.), the offence was perhaps not the implied libel, but language tending to 
undermine the safety, and imperil the life, of the chief magistrate. 

(b) A typical case is that of Libo Drusus (Tac. Ann. 2, 32, 2). 

(c) Infamia in Roman law, p. 211. 





240 THE JURIDICAL REVIEW. 


’ 


with the “hostilis animus” against the “ Princeps” or the 
State, shows in accordance with the terms of Ulpian’s defini- 
tion, that it is a consequence of “perduellio” only. Con- 
sistently with this view, the constitution of Arcadius and 
Honorius creating the “infamia” of the sons of traitors, 
surely makes it a consequence of a direct conspiracy against 
the Emperor or the Imperial Councils (Cod. ix. 8, 5). 

([V.) The last distinction between the two is one that we 
set aside at the outset of the discussion—that of motive. It 
is probably a refinement due to the Jurists. Unlike other 
crimes treason may exist without intent. In early law we 
have only the objective stand-point of the result; but later 
what was primarily a difference in object comes to be a 
difference in intent, and is marked in the “lex Julia ””—in the 
cases where this is predicted, by the words “sciens” or 
“sciens dolo malo.” Final, starting from a distinction 
between “intent” and “motive” which the psychologist 
knows to be false, but which the lawyer believes to be neces- 


sary, the jurists predicate a difference of motive, and assert 
? 


that to constitute “ perduellio” the “hostilis animus” is 


necessary. 
There is no conception of Roman criminal law whose his- 


tory it is easier to trace than that of treason, owing chiefly to 
the vast extent of the charges covered by the term. From 
the very fulness of knowledge, none are more instructive as 
showing the various stages reached by successive attempts 
to formulate the nature, and therefore first to limit by legis- 
lation and then to extend by interpretation, the scope of a 
single crime. If the distinction which I have attempted to 
point out existed to the extent maintained, then there is 
even greater continuity in the history of the various stages 
of treason than has hitherto been supposed. 


A. H. J. GREENIDGE. 








ROMAN LAW IN THE EARLY MIDDLE AGES. 
I. 


ET me glance in the first place at the extent and judicial 
organisation of the western half of the Roman empire 

prior to the five great invasions of the fifth century, which 
may be said to mark the death of the Roman empire in the 
west. It stretched from the shores of the Atlantic to the 
Bosphorus, and from the Rhine and the Danube on the north 
to the deserts of Africa on the south. All the tribes inhalhit- 
ing this immense territory had surrendered their independ- 
ence and were united together in one political system. Rome 
was the capital of the world. Roman merchants were con- 
stantly travelling to and fro, the sea was alive with their 
vessels, and the produce of the most remote countries was 
constantly bemg conveyed to the capital. In the markets 
of Rome might be seen amber from the shores of the Baltic, 
precious metals from the mines of Spain, wild animals for 
the arena from Africa, the wools of Asia Minor, the silks 
and diamonds of the East. At no time, down to the begin- 
ning of the present century, were the facilities for travelling 
greater, or more readily used. Excellent roads, connecting 
together the cities of the empire, stretched from the gates 
of Rome. Ambassadors, magistrates, and troops were fre- 
quently moving to and from their posts, and streams of 
travel flowed from all directions to the capital. Brilliant 
and fashionable in its outer aspect was the life of the Roman 


provincials of the later empire.(@) Villas decked with pic- 





(a) The cities of Gaul, for example, were magnificently adorned with temples, 
theatres, palaces, and schools. 
VOL. VII.—NO. 3. R 
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tures and sculpture, containing exquisite libraries, and sur- 
rounded by woodlands and parks, formed the country mansions 
of the rich merchants of the cities. The ancient oral teaching 
of the druids had long since disappeared, and the sons of the 
noblest families of Gaul were now wont to study the orations 
of Cicero or the discourses of Quintilian, in one or other of 
the flourishing schools of Marseilles, Lyons, Arles, Toulouse, 
and Bordeaux. Beyond the snowy summits of the Pyrenees 
and the Alps, Latin and Greek books were read with 
eagerness, and as the plays of Plautus commanded the 
admiration of the theatres of Cordova, so the songs and 
music of Spain invariably delighted the cultivated and 
fastidious taste of the Italians. Roman Law was every- 
where: in the courts, the markets, and the fields. The 
edictum provinciale had ceased to have a separate existence ; 
the rescripts of the Emperors were now binding on all ; and 
the works of Papinian, Gaius, and Ulpian were the frequent 
study of the provincial magistrate. The inhabitants of the 
provinces saw with amazement that under these bene- 
ficent auspices private property was respected, freedom of 
contract was sanctioned, and the right of testament 
was allowed. They saw with pleasure that before the 
tribunals all were equal; the weak were protected 
against the strong; the wife was no longer at her 
husband’s will, nor children at their father’s mercy ; 
serfdom was modified; and slavery for debt was illegal. 
On the forefront of that great legal edifice they read the 
words: “Juris precepta sunt hec; honeste vivere, alterum 
non laedere, suum cuique tribuere.” 

At the head of this complex and highly organised society 
was the governor of the province, the imperial viceroy of 
the Emperor. In his hands lay the supreme judicial power ; 
for, although he was allowed to nominate deputies, he alone 
was ultimately responsible for the peace and _ prosperity 
as well as for the law and order of his province. But 
his was no cruel and harsh domination over men who 
were longing to vindicate their national independence 
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by the sword. ‘To be Roman citizens was the para- 
mount ambition of the provincials. They eagerly sought 
their way into the service of the state. They shone im 
the senate ; they held commands in the army; they pre- 
sided in the courts; and they deliberated in the privy 
council of the Emperors. Under the eye of the governor 
were the assemblies of the provincial cities. So long 
as their deliberations were confined to affairs of local 
and municipal interest, the representative of the Emperor 
seldom interfered, except to confirm their resolutions, 
and to give them by his authority the imperial sanction 
of law. The members of the senate, or city assembly, 
who were chosen from a_ special class, and were not 
popularly elected, were responsible to the governor 
for the peace of the municipal district, and individually 
guaranteed with their own fortunes the regular payment 
of the taxes. Prominent among the members of the 
city assembly were the clergy, and it was not an unusual 
occurrence to discover in the right reverend bishop of the 
diocese the Defensor Urbis, or first magistrate of the town. 
It was his duty to preside in the senate and courts of the 
city ; to receive on behalf of the imperial exchequer the 
annual revenue of the district ; and to punish, or remit to the 
governor of the province, persons found guilty of crime. At 
the beginning of the fifth century, however, the provincial 
governors had in many cases forgotten the existence of the 
Emperor. Bearing titles of imperial authority they disre- 
garded only too often the welfare of the state in pursuit of 
their own ambition. They found the municipalities at their 
mercy, and did not hesitate to sacrifice the prosperity of the 


rich, as well as the miserable pittance of the poor, to their 


own extortion and avarice, and it was only in the organisa- 
tion of the Church that the freedom and activity of municipal 
life remained. 

It was upon this society that there came during the fifth 
century the slowly rolling but resistless waves of Teutonic 
conquest. Look along the frontiers, and see there a raging 
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and tumultuous flood of barbarism, now murmuring in sullen 
discontent, now dashing with impetuous fury on the dis- 
ciplined ranks of the legions, the sole defence of the empire. 
From their dark forests, where the sound of the axe had 
never yet been heard, and where the wolf and the bison still 
roamed to their savage haunts, the barbarians saw from afar 
the fertile fields of the provinces. From the shores of the 
Baltic and the Caspian Sea new nations had advanced to the 
very edge of the frontier, and the Roman sentinels on the 
banks of the Danube and the Rhine trembled at the approach 
of the Goths, the Huns, the Vandals, the Burgundians, the 
Lombards, and the Franks. Imperial rule at last became 
impossible, and in Italy, Burgundy, Gaul, and Spain the 
kings of the barbarians assumed under the guise of imperial 
sanction the powers of absolute monarchs. It would be a 
gross error to imagine that the Teutonic nations, who in the 
fifth century laid the foundations of modern Europe, were 
wild and disorderly savages. Far from it; they observed an 
ideal of order no less than an ideal of liberty, and as they 
had marched into the empire under the eagles and standards 
of Rome, they were now proud to regard themselves as the 
heirs of a great and imperial heritage. Their reverence for 
the universal dominion of Rome was unbounded, and instead 
of despising the institutions of the conquered, it was their 
delight to copy them. “It gives me more pleasure,” wrote the 
King of the Burgundians to the Emperor at Constantinople, 
“to obey you, than to command my own nation.” ‘The Em- 
peror is indeed a god upon earth,” said the King of the Visi-. 
goths, ‘and whoever raises his hand against him is assuredly 
worthy of death.” The laws of war, as understood by these 
German invaders, doubtless authorised pillage and robbery ; 
but there was no general confiscation of lands, no wholesale 
deprivation of property. The villas of the Gallo-Romans 
and the wide domains of the Church were respected, for the 
lands of the state were amply sufficient to meet the demands 


of the victors. The invaders had come as guests, no doubt 
unwelcome and uninvited, and they left the native population 
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pretty much as they found it. The Latin language remained 
the official means of communication, and the Roman Law was 
expressly preserved in the Romano-harbaric Codes. 

Two guiding principles underlay the crude jurisprudence 
of the barbarians—the independence of the individual, and 
the solidarity of the family group. The idea of crime as a 
wrong done to society was not recognised by them. All 
that they could do was to fix a tariff of compensation, by 
which open violence might be avoided, and the opposing 
parties reconciled. Every attempt against person and 
property was rated at its appropriate price, and the system 
was carried so far by one code as to value every hair of the 
eyelash at the fixed sum of a penny. The relatives of the 
offender were bound to contribute in proportion to their 
degrees of relationship, while the relatives of the injured, on 
the other hand, shared according to the same principle in 
the compensation recovered. In their disputes written and 
oral evidence was allowed, and in the latter case each side 
might bring almost any number of witnesses prepared to 
swear, not to their knowledge of the facts, but to the truth 
of the defender’s denial. This ancestral custom, which 
derived its guarantee from the solidarity of the family, was 
observed by almost all the barbarian tribes, and was 
recognised from Italy to Scotland. The pursuer could 
also bring swearers to prove his case. If both parties 
were thus proved equally in the right, recourse was of 
necessity had to the judgment of God, either in the form 
of the ordeal or the judicial combat. 

The Ostrogoths in Italy, the Visigoths in Spain and Gaul, 
and the Burgundians in Switzerland, not only imitated the 


judicial organisation of the Romans, but also preserved the 
Roman Law for the use of their Roman subjects. The 
earliest of the codes published for the use of the con- 
quered Romans, after the establishment of the victorious 
invaders, was the Lex Romana Burgundionum, or the 
Roman Law of the Burgundians. In 502, the burgun- 
dian king, Gundobald, had proclaimed that the Romans 
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who inhabited his territory should continue to be ruled 
by their own laws, and he accordingly promised to 
compile a code for their use. ‘This code was the Lex 
Romana Burgundionum., It was divided into forty-seven 
titles, and dealt with private law, criminal law, and judicial 
procedure. Where the Roman Law did not apply, King 
Gundobald introduced the German customary law—as for 
example in regard to compensation for injuries—‘ Quia de 
pretio occisorum nihil evidenter lee Romana constitut.” 
The date of its promulgation is not quite settled, but it 
cannot have been later than 516, the date of King Gundo- 
bald’s death. “The name of its author,” says M. Tardif, 
“is unknown, but the facility with which he has 
moulded the German and Roman Law together, the 
lucidity and exactness of his language, the superiority of 
his method of exposition over the mechanical] arrangement 
followed in the Lex Romana Visigothorum lead to the conclu- 
sion that it must have been compiled by one of the 
Professors of Roman Law who still taught in the towns of 
Burgundy.” 

The Lex Romana Visigothorum, or Alaric’s Breviary as it is 
commonly called, was compiled at the instance of Alaric IL, 
king of the Visigoths. From the steppes of Pannonia 
and the marches of Hungary the Visigoths had wandered 
westwards to raise by the waves of the Atlantic the stately 
monarchy of Spain and the chivalry of Castile. The king- 
dom of Alaric extended over the most of southern Gaul, 
as well as the whole of Spain, and the royal city was 
Toulouse. Under the Visigoths the vanquished Roman 
provincials were allowed to retain their own law, and it 
was to facilitate the task of his tribunals, where his German 
counts now presided over the administration of justice, that 
Alaric directed the compilation of this collection of Roman 
Law. The prologue declares that he has instructed his com- 
missioners with the approval and help of his most holy 
bishops to excerpt from the Roman Law, and especially from 
the constitutions and the writings of the classical jurists, 
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such decisions as would best serve for the elucidation and 
settlement of legal questions. It was published in 506, 
the original deposited in the royal treasury, and certified 
copies sent to all the counts and chief officials of the 
kingdom, with strict injunctions to allow no other law to be 
used in their courts on pain of death and confiscation of 


property. 
In accordance with the terms of their commission, the 
compilers made use of seven collections of Roman Law, 


namely: the Theodosian Code; the Novels of the Emperors 
Theodosius, Valentinian, Marcian, Majorian, and Severus: 
the Institutes of Gaius; the Sentences of Paul; the Gregor- 
ian and Hermogenian Codes; and the Responses of Papinian. 
The compilation was accompanied with an interpretation 
so well executed, and so much to the point, that in many 
cases it alone was referred to. ‘This code,” says M. Tardif, 
“deserves special notice for more reasons than one; first, 
because it shows the earnest desire of the Visigothic king to 
avail himself of the civilising advantages of the oman Law ; 
next, because no ancient code has so successfully escaped 
the ravages of time; thirdly, because it has preserved and 
handed down to us a large and important part of the 
learning of the old Roman lawyer Paulus ; and lastly, because 
it exhibits in a remarkable manner the direct and positive 
influence of Roman law upon barbaric customs.” Like 
their neighbours the Burgundians, the Visigoths had also 
to yield to the less civilised but stronger power of the 
Franks, who, however, extended the sphere of the Visi- 
gothic code by adopting it as the system of law for all their 
Roman subjects throughout their extensive empire, and it 
was mainly from this collection that western Europe till the 
middle of the 12th century derived its knowledge of Roman 
Law. 

The last of the Romano-barbaric codes was the edict 
of Theodoric, the Ostrogothic conqueror of Italy. The 
object of the Edictum Theodorici which was published at 
Rome, was to fuse into one the political and judicial 
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relations of the German and Latin races. Provision was, 
however, made for unforeseen cases by allowing both the 
Romans and the Goths to appeal to their own laws when 
such cases arose. Thus, where the edict did not apply, the 
Romans might appeal to the Roman Law, and the Goths 
to their Germanic customs, and in such cases the Gothic 
count was allowed to have the assistance of the Roman judge. 
The sources of the edict were the Theodosian Code and the 
Theodosian and post-Theodosian Novels, and the Gregorian 
and Hermogenian Codes. It contained provisions on all 
branches of the law; civil and criminal, public and private, 
and procedure. It seems to have consisted of four parts, 
divided into 154 sections, and to have followed the Roman 
division of the law—* Omne autem jus quo utimur vel 
ad personas pertinet, vel ad res, vel ad actiones.” 

The kingdom established by Theodoric lasted sixty years. 
During this period the impartial administration of justice 
marked the wisdom and moderation of the Gothic kings. 
The conquest of Italy by Belisarius and Narses, the generals 
of Justinian, again restored that ancient province to the 
realms of the Eastern Empire. But the imperial troops that 
garrisoned its fortified cities were soon recalled to defend the 
royal capital on the Bosphorus against the fierce onslaught of 
the Arabs, and Italy was left the easy and defenceless prey 
of the advancing hosts of the Lombards. From the southern 
slopes of the Alps and the marches of Hungary they swept 
like a hurricane across the fertile plains of northern Italy, 
and ere long it was only within the walls of Rome, Naples, 
and Ravenna that imperial authority reigned. The capital of 
Romagna and the residence of the representative of the 
Emperor, Ravenna was, next to Rome, the greatest city in 
Italy. Rome indeed had suffered a complete transforma- 
tion, and the Church alone was the emblem of authority. 
The king of Rome was the Pope. The proprietor of immense 
territories in Italy, Sicily, Sardinia, and Gaul; the head of 
the Universal Church; and the ruler of more than two 
millions of men, he was both a temporal monarch and a 
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supreme spiritual power. As Defender of the Faith, he had 
refused to obey the commands of the iconoclastic Emperors 
to destroy the images and pictures that adorned the churches 
of Rome, and the whole of Italy was now ready to support 
him. An interested spectator of the quarrel between the 
Jsaurian and the Pope was Luitprand, king of the Lombards. 
Willingly he would have aided the Pope, but the latter knew 
too well what the price of that assistance would be. 
The grasping Lombards had already pillaged and burnt up 
to the very gates of Rome, and were only waiting to secure 
the city for themselves. In vain did the Pope seek aid from 
the Emperor, who, though reigning at Constantinople, still 
regarded himself as the legitimate descendant of the Czesars, 
“Imperator Romanorum et semper Augustus.” Anxiously 
did he endeavour to buy off the attacks of the avaricious 
Lombards, until from the distant shores of the Baltic help 
came at last. 

There, far away in their German forests, by the blue 
waters of the Rhine, were the Franks. <A nation of warriors, 
and devoted to the chase, their splendid physique and the 
irresistible fury of their onset had given them an easy vic- 
tory over the neighbouring tribes, and under Clovis, the 
Merovingian king, their rule extended from the borders of 
Saxony to the western limits of Gaul. The effeminate 
inhabitants of that Roman province were little able to with- 
stand their approach, and the cities of Paris, Soissons, and 
Aix were, ere the end of the fifth century, the recognised 
capitals of the Frankish kings. On the banks of the Loire, 
near the modern city of Tours, the Franks and the Visigoths 
met, and fortune favoured the Franks. The fertile fields of 
Bordeaux became part of the realms of Clovis, and the con- 
quest of Burgundy, a few years later, gave the whole of 
France to the Franks. But the descendants of Clovis were 
unequal to the sovereignty of an empire which now stretched 
from the Baltic to the Pyrenees, and from the Atlantic on 
the west, to the wells of the Danube on the east, and 
henceforth the sceptre of the Merovingian kings was de 
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facto, at all events, in the powerful hands of the celebrated 
Mayors of the Palace. It was a Mayor of the Palace, Charles 
Martel, who, in 732, between Poictiers and Tours, saved 
Europe from the Saracens and Christendom from the Koran. 
Pippin, the son and successor of Charles, was not the man to 
remain long contented with a subordinate office, and having 
seized the crown he easily persuaded the last of the 
Merovingian kings to prefer the quiet seclusion of the 
monastery to the stormy atmosphere of the Court. Mean- 
while, in Italy, the Lombards seized all that their avarice 
coveted or their rapacity envied. Twice had they been at 
the gate of the imperial city when the Pope called the 
Franks to his rescue. ‘The Frank became the sword of the 
Church, and the Church made the fortune of the Franks.” 
Crossing the Alps in person, the Pope met Pippin at Paris, 
and in return for his promised assistance, anointed him and 
his son, Charlemagne, kings of the Franks for ever. Pippin 
was as good as his word. Calling his horsemen to arms, he 
accompanied the Pope to Italy, when the weighty Frankish 
cavalry easily overcame the light-armed squadrons of the 
Lombards, who were now forced to give up all their con- 
quests, and to retire for a time, at least, to the plains and 
valleys of Lombardy. Thus began the interference of 
Germany in the affairs of Italy, and the Empire and the 
Papacy henceforth continued between them the moulding of 
modern Europe. 
J. TAYLoR-CAMERON. 


(To be continued.) 





MATRIMONIAL DOMICILE IN JURISDICTION FOR 
DIVORCE. 


i; in tendency of Private International Law towards the 
exclusive application of the “ personal law ” in questions 
involving status is conspicuously displayed in the recent 
decision of the Privy Council in the case of Le Mesurier v. 
Le Mesurier, 29th June, 1895. 
For Scotland, England, America, and those continental 
countries which have not yet adopted the principle of 
nationality advocated by the Italian school of jurists, the 


“personal Jaw” is determined by the lex domicilii; and in 
Scotland and England the law of the domicile has, of late 
years, been gaining ground as the sole criterion of juris- 
diction in matters of marriage and divorce. But an idea has 
for long pervaded the law of Scotland, that, for the purposes 
of creating such a jurisdiction, a domicile ought to suttice of 


a nature less complete and absolute than that which is 
considered necessary to govern succession or status in 
general. The grounds upon which our Courts exercised 
jurisdiction in divorce cases were at one time various and 
conflicting. Their decisions in the last, and the beginning of 
this century, exhibit a perplexing and capricious selection 
of the domicile of origin of the parties (domicilinm originis), 
the place of the marriage (locus contractéds), the place where 
the matrimonial offence was committed (/ocus delicti), the 
personal citation of the defender within the territory of the 
Court, and even the residence within it for forty days of one 
or other of the parties, constituting what was called a formal 
domicile (which last two may be regarded as examples of the 
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application of the /e« ford), as grounds sufficient, taken either 
separately or in conjunction with one another, to entitle the 
Court to intervene for the purpose of dissolving the marriage. 
These excesses, as We may now term them, were one by 
one corrected, but our judges continued slow to recognise 
domicile in its strict sense as the sole determinant of 
the personal relations, and their reluctance finally resulted 
in the invention of a so-called “ matrimonial domicile,” 
upon which jurisdiction in divorce cases might be based. 
This doctrine first received judicial sanction in 1862, in 
the well-known case of Jack v. Jack, 24 D. 483. By 
this time it had been pretty- well recognised that the 
domicile of the parties was mainly to be looked to in con- 
sidering the competency of the Court to decree divorce. 
But in that case, where the husband, a domiciled Scots- 
man, had married a Scotswoman in Scotland, and had been 
wronged by her committing adultery. there, the Court 
were most naturally disposed to give him the remedy 


he sought, notwithstanding the fact that in consequence 


ot her misconduct he had left this country and became 
resident in America, without any intention of return- 
ing to Scotland. Her plea that her domicile was his, in 
America, and that therefore, the Courts in Scotland had no 
jurisdiction, was in the circumstances purely technical and 
not entitled to much consideration on equitable grounds. — It 
was held that the proper domicile of the parties was in 
Scotland, and that, therefore, the Court had jurisdiction. 
But the pursuer’s intention not to return to Scotland was 
not controverted, and the so-called “ proper” domicile upon 
which the jurisdiction was based, was explained to be the 
‘matrimonial domicile,’—something short of domicile for all 
purposes and in the strict sense. The doctrine was most 
fully expounded by the late Lord President Inglis, then Lord 
Justice-Clerk, who on this occasion, it must, with all respect 
to his memory, be now admitted, led all his brethren except 
Lord Deas astray. He argued that the true foundation of 
jurisdiction in divorce must have some natural relation to 
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—(1) the wrong to be redressed, (2) the remedy to be 
applied, and (3) the character of the union which it is the 
effect of the decree to dissolve ; and that it was not, therefore, 
necessary that the husband should, at the date of the action, 
have such a domicile within the territory as would regulate his 
succession at death. Marriage, he said, was a contract juris 


gentium, having civil effects and correlative rights and duties 


approximately alike in all Christian states, the observance and 
enforcement of which concerned the well-being of the state 
itself. The grounds of its dissolution therefore affect the morals 
and general polity of the state. And from these premises he 
deduced the conclusion that the place of residence of the 
married pair for the time must be the place where redress 
against any breach of the contract may be had, irrespective 
altogether of the domicile which may be deemed sutticient 
to regulate the succession of either of them. He pointed out 
that a foreigner’s marriage with a Scotswoman, and his 
residence with her in this country, are not necessarily incon- 
sistent with his retention of his domicile of origin, and there- 
fore of succession ; but that while here he has a matrimonial 
domicile which ought to enable the Courts of Scotland to 
prevent or punish a breach of conjugal duty. Can it be 
said, he asked, that a man may not have two domiciles, 
each a forum competens to regulate or enforce his marital 
obligations? And the conclusion he arrived at was that 
the true enquiry in such matters is, where is the seat of the 
marriage 4 

The doctrine thus propounded was rejected by Lord Deas, 
who thought the phraseology calculated to mislead. ‘It is 
figurative and wants judicial precision. There is no third 
domicile involved, apart from the domicile of the husband 
and the domicile of the wife.” It was, however, adopted by 
the whole Court, and followed in the later cases of Zook v. 
Hook, Hume v. Hume, and Pitt v. Pitt, all in the same 
year. The last of these alone reached the Court of last resort, 
and there the theory of matrimonial domicile as a ground of 
jurisdiction was given up in argument by the respondent's 
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counsel with the approval of the Court. Unfortunately, 
therefore, there was no express decision pronounced upon it 
and it has survived as an article of faith with many Scottish 
jurists. It remained of course a favourite with its author 
In Wilson v. Wilson in 1872, he referred to it as a 
matter on which he had seen no reason to change his 
opinion, and in Stavert v. Stavert, ten years later, he 
was careful to point out that although there had been 
a good deal of speculation on the subject, the question had 
not been decided by the House of Lords. The doctrine is 
vigorously defended by Lord Fraser in his well-known 
treatise on the “‘ Law of Husband and Wife,” and indications 
in support of it are found in the work of Mr. Walton, the 
latest writer on this branch of law in Scotland. In the just 
published work of Sir W. H. Rattigan on “ Private Inter- 
national Law,” it is stated, p. 67: “It is, perhaps, not 
definitely settled whether any residence, short of that neces- 
sary to constitute domicile, will be deemed in England to 
confer jurisdiction upon a foreign Court to dissolve a mar- 
riage celebrated in England.” If the work had appeared a 
few weeks later, the author would most probably, in view of 
the case of Le Mesurier, have expressed himself more 
positively. 

In that case the question was as to the jurisdiction of 
the Ceylon Courts to dissolve a marriage celebrated in 
England between a domiciled Englishman and a French 
lady, the matrimonial home of both being in Ceylon. The 
husband, being resident there on duty as an English civil 
servant, retained his English domicile, which was of course 
communicated to his wife. Some preliminary difficulties 
depending on local enactments being cleared out of the way, 
the decision turned upon the sufficiency of a matrimonial 
domicile to enable the Courts of a country in which the 
parties were resident, but not actually domiciled, to pro- 
nounce a decree of divorce which would be recognised as 
valid in other countries in accordance with the admitted 
principles of Private International Law. 
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The argument in support of the matrimonial domicile was 
based chiefly upon the Scottish cases already referred to, and 
some English decisions, especially the much canvassed case 
of Niboyet v. Niboyet, 1878, 4 P. Div. 1. It was conceded 
that the general law of nations fully recognised a jurisdiction 
in the Courts of any country to dissolve a marriage in accord- 
ance with the rules of its own municipal law where the 
spouses have their domicile within its territory. But it was 
maintained that there was a concurrent and equally effective 
jurisdiction created by mere residence within the territory of 
such a degree of permanence as to constitute a so-called 
matrimonial domicile, although it might be insutticient to 
fix the true domicile of the parties in the country where 
Courts were appealed to. 

The difficulty lies in defining the nature of the residence 
(short of domicile) sufficient for the purpose. It has been 
variously described as a bona fide residence ; as a residence, 
not merely casual, as of a traveller, but of such a kind as to 
render it the duty of the parties there to comply with their 
respective obligations as married persons. The most satis- 
factory description of it is probably found in Pitt v. Pitt: it 
is the proper home of the married pair, where in virtue of the 
marriage vows they are under obligation to come together 
and renew or commence cohabitation as man and wife. Such 
a residence may be insufficient for other purposes, as—e.y., to 
regulate succession on the death of the spouses. It may well 
be the wife’s duty—e.g., to consort with her husband on his 
travels, or in a country in which he is not actually domiciled. 
And as Lord Watson pointed out, a residence without domicile 
may suffice to give jurisdiction for the purposes of restitution 
of conjugal rights, of separation, and of aliment to a deserted 
spouse. But it does not follow that such a residence ought to 
entitle the Courts of the country where the spouses actually 
live to dissolve the marriage. Marriage is not merely a con- 
tract, but an institution. The status created by it is admittedly 
of similar character and effect in all Christian countries. But. 
as that status is created and determined by the personal law 
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of the individual, and as that personal law depends in the 
jurisprudence of most countries upon his domicile, the status, 
it is argued, cannot be altered by the Courts of a country in 
which he is not actually domiciled without infringing the 
rights of the state under whose laws it was acquired. Even 
if the divorce were pronounced upon grounds which that state 
itself recognises as sufficient, the maxim, “ Fxtra territoriwn 
Jus dicenti impune non paretur,” would justify a refusal to 
recognise its efficacy in the country of the domicile, and 
would make its recognition there a matter of pure complais- 
ance. but the aim of private international law is to discover 
and lay down principles of universal application, which will 
be admitted in the jurisprudence of all civilised states, and the 
application of which by the Courts of one country will be given 
effect to by all, not merely for reasons of expediency or out of 
goodwill, but ex debito justitia, and because these principles 
form part of, or at least commend themselves to, the jurispru- 
dence of each. Viewing marriage as a status, therefore, such 
a principle, applicable to jurisdiction in divorce, can be 
found only in the lex domicilit, for that is the law which 
creates the status, and is, therefore, the only one which 
can be expected to be recognised as competent to annul 
it. The lex domicilii prescribes the legal relations which 
subsist between an individual and the community of which 
he isa member. And its use as a test of the valid dissolu- 
tion of marriage, as one of those legal relations, is consistent 
with ordinary requirements, for it seems both just and reason- 
able that the differences of married persons should be adjusted 

in accordance with the laws of the country to which they — 
belong, and be dealt with by the tribunals which can alone 
administer these laws. Upon such considerations the Privy 
Council have now decided that the validity of a decree of 
divorce depends upon the domicile of the parties—(2.e., of 
the husband)—within the territorial jurisdiction of the Court 
which pronounces it, and that such domicile must be an actual 
and true one, sufficient to subject the husband (and conse- 
quently the wife) to the law of that country for all purposes. 





MATRIMONIAL DOMICILE IN JURISDICTION FOR DIVORCE, 257 


The rejection of a matrimonial or less permanent and 
complete domicile is supported by the difhculty of applying 
a test so vague and difficult of ascertainment. If domicile 
were indelible, this consideration would have more weight. 
But it may be changed animo et facto at pleasure. If so 
changed in fact, the motive of the change is immaterial, and 
it may even, as has been decided, have been effected with the 
actual object of procuring divorce. A domicile so acquired is 
the home of the married pair, where they are bound to fulfil 
to one another their respective duti Why should the 
Courts of the country in which they so reside not be com- 
petent to declare the dissolution of their marriage, irrespective 
of the question whether their residence would entitle these 
Courts to apply their own law to the succession of the parties? 
Suppose, for example, a Scotsman goes to London and lives 
there for a number of years, with no present or actual inten- 
tion of returning to Scotland. His wife commits adultery, 
and he obtains a divorce in England. He afterwards returns 
to Scotland animo remanendi and thereby re-acquires, if he 
ever lost, his Scots domicile of origin. Is his divorce thereby 
invalidated? According to the Privy Council, it is null, for 
its validity depends upon the possession of an English domi- 
cile at the time, and that again depends upon the equally 
difficult question whether he had abandoned Scotland finally, 
a question which his own acts answer in the negative. 
But why should the Courts of Scotland not recognise a 
decree, passing upon grounds which the law of Scotland 
admits as suflicient for divorcee, albeit pronounced by the 
tribunals of a country in which, as it turns out, the 
parties were only temporarily resident? Is it not reason- 
able and just to hold the English Courts competent to 
decree a dissolution of the marriage on grounds admittedly 
sufficient by Scots law, where the offence has been committed 
within their jurisdiction, and where, moreover, the evidence 
is to be found? Under similar circumstances and on such 
grounds, the Courts of both countries have hitherto more than 


once acted. But they must do so no more according to Le 
VOL. VII.—NO, 3. s 
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Mesurier v. Le Mesurier. The truth is that the test of com- 
plete domicile—z.e., domicile for succession and all other pur- 


poses, becomes often as difficult to apply and as awkward 
in result as that of the much-decried matrimonial domicile. 
If by matrimonial domicile is understood an actual and bona 
Jide residence within the jurisdiction, free from taint of collu- 
sion, or of desire to escape the restraints of home, and to 
take advantage of the freedom of a foreign law, the Courts of 
every civilised country might surely be trusted to apply 
their own laws fairly, and to subject parties before them to 
a foreign jurisdiction only on grounds of necessity and 
justice. The reasons for the dissolution of the marriage 
are the most important consideration, and if these reasons 
are sutticient in a foreign country, why should not that 
country recognise as valid a decree of divorce, regularly 
obtained in any other? The application of foreign laws 
by domestic tribunals is of daily occurrence in other 
departments of jurisprudence, and it is surely not impos- 
sible in that department which deals with the personal 
relations. Its extension to them would obviate all dith- 
culty, and the Courts of civilised countries could surely 
at this date be trusted to administer each other’s domestic 
laws. The only other alternative is the adoption of the 
principle of Nationality, now rapidly gaining ground on 
the Continent as the determinant of Personal Law. But the 
ditticulty of its application in a composite empire like Great 
Britain stands in the way. For the present, Complete 
Domicile seems established with us, but the last word has 
hardly yet been said on Matrimonial Domicile. 

Since the foregoing observations were written, the Second 
Division of the Court of Session has, in Dombrowizky v. 
Dombrowizky (16th July, 1895), divorced, on the ground 
of adultery, a pair of Russian Jews resident in Scotland for 
the past ten years, although the husband maintained he had 
not abandoned his Russian domicile. The jurisdiction was 
justified by disbelieving the defender, and holding that he 
had in fact acquired a permanent domicile in Scotland. This 
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is in accordance with the rule laid down by the Privy Council ; 
and the Court, moreover, took occasion to disapprove of a 
special finding by the Lord Ordinary sustaining the juris- 
diction on the ground of the continued cohabitation of the 
parties in Scotland. Lord Young, however, expressly re- 
served his opinion on the point whether, without domicile in 
Scotland for all purposes, the Scottish Courts might not have 
jurisdiction. In many cases, indeed, the matrimonial domicile 
resulting from continued cohabitation may be as satisfactory 
a basis of jurisdiction as the so-called complete or permanent 
domicile. And if a decree, founded on the former, will as 
readily obtain recognition abroad as one founded on the latter, 
why should jurisdiction be restricted by the necessity of prov- 
ing a domicile which is complete only in name and may be as 


easily changed as a matrimonial one ? 
G. W. Burnet. 








HISTORY OF ENGLISH LAW.(q) 


N Englishman’s attitude towards law is usually much the 
same as that of the silly scholar on whom Mephis- 
topheles so easily imposed. He may have some platform 
enthusiasm for such an institution as trial by jury, which on 
public occasions he may praise in Blackstone’s(b) words as 
“this admirable criterion of truth, and most important 
guardian both of publie and private liberty.” But we fear 
that in moments of privacy and candour he will heartily 
endorse Mephistopheles’s impeachment of law(c) as a pack of 
plaguy nonsense, vexatious as the inheritance of some evil 
disease. Savigny once gravely argued against the soundness 
of this opinion. But its best refutation is contained in the 
history of law, and the rottenness of the Mephistophelian 
theory is most effectually exposed by presenting the facts in 
a convincing and attractive form. Few have done better 
service in this respect than Sir Frederick Pollock and 
Professor Maitland; and nowhere has the case against the 


(a) “The History of English Law before the time of Edward the First.” By - 
Sir Frederick Pollock and Professor F. W. Maitland. Cambridge University 
Press, 1895. 

(b) 4 Black. Comm., 414. 

(c) Schiiler. Zur Rechtsgelehrsamkeit kann ich mich nicht bequemen. 

Mephist. Ich kann es euch so sehr nicht tibel nehmen, 
Ich weiss wie es um diese Lehre steht. 

Es erben sich Gesetz’ und Rechte 

Wie eine ew’ge Krankheit fort ; 

Sie schleppen von Geschlecht sich zum Geschlechte, 
Und riicken sacht von Ort zu Ort. 

Vernunft wird Unsinn, Wohlthat Plage ; 

Weh dir, dass du ein Enkel bist !—GorrHe’s Faust. 
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evil spirit been more forcibly stated than in the “ History of 
English Law” which has lately appeared in their joint names. 


The dullest could hardly read the stirring peroration with 
which the book concludes without feeling that English law 
is a part of the Englishman’s inheritance of which he may be 


most justly proud. 

The main theme of the book may be described as an 
enquiry into the causes which led to the establishment of the 
English common law as a separate system, independent of 
Roman law. And this explains the selection, which the 
authors have made for their history, of the time before the 
reign of Edward I. For by Edward the First’s time, English 
law, as we know it now, had become firmly rooted, and its 
growth has since been so continuous, that there is no student 
about to pass a first legal examination but must know 
something of the law of Edward the First’s day. The first 
principles of our land law are still inexplicable without a 
reference to the law which Edward reformed; how else can 
we grasp the idea of tenure, or estates in fee-simple, or fee- 
tail? And even those responsible for the Statute Law 
Revision Acts, who seem ready to blot out all our written 
laws (with a proviso, as their manner is, that such laws shall 
nevertheless remain in force), have not ventured entirely 
to erase Edward’s legislation from the statute book. Again, 
the present principles of the ownership and possession of 
land may be traced back to the law of the thirteenth century. 
It is not, of course, that our law has had no history, known 
no change since then; many important branches are of later 
growth; it is sufficient to mention the law of simple con- 
tracts as an example. But in the main, English law since 
Edward the First’s day, has been the law under which we 
still live, the law with which practitioners must be 
acquainted, Before Edward’s time the history of law is 
that of a change from a barbaric law, which is dead, to a 
rational law which is still living. It is the story of the 
transition from the establishment of facts by oath or ordeal 
to their ascertainment by the verdict of a jury, who must at 
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least enquire, or be informed, as to the truth. It is the 
progress from times when homicide is avenged by blood- 
feud, or compounded for by payment of a fixed amount to 
the slain man’s kin, to days when crime is regarded as the 
subject rather of punishment for the offence against public 
order than of compensation for the private injury, and when 
the wrong to an injured person is distinguished from crime, 
and has become the matter of an action for damages, or 
payment of an amount of money to be assessed in proportion 
to the harm suffered. The period selected is also the time of 
the transformation of the rules governing the English people 
from a variety of local customs into a uniform law. 

What caused these changes? It has been common to 
attribute the decay of Anglo-Saxon law to the Norman 
Conquest, Norman law, and Norman lawyers. But if this be 
true (and it is true in some senses which were formerly little 
suspected, for it used not to be supposed that trial by jury 
was of Norman origin) (@), the determining causes have been 
frequently ante-dated. William the Conqueror may have 
introduced the tenure of land by a definite amount of 
military service(b), but he showed no desire to impose 
Norman law generally on his English subjects. The main 
influence in superseding Anglo-Saxon law was that of the 
King’s Court of Law; and in the process by which the law 
of the King’s Court became the law of the land, the critical 
time was the reign of Henry II. Henry delegated the 
ordinary legal business of his court to judges sitting perma- 
nently, and thus introduced a tribunal of judges, practised _ 
and expert in law. But further (and this is the important 
point), he threw open the doors of the King’s Court to all 
persons, however humble, who complained of their dis- 
possession of land held freely. This extension of a royal 
remedy for what was then a very common injury seems to 





(a) Blackstone, as is well known, referred the origin of “this admirable 
criterion of truth,” &c., to “ our Saxon ancestors,” Comm. iv. 414. 

(b) That he did so is the point made (successfully, we think), by Mr. Round 
in Eng. Hist. Review, vi. 417 and 6235, vii. 11. 
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have had far-reaching consequences as regards the formation 
of English law. In the first place, it drew actions respecting 
freehold Jand away from the local courts, in which law was 
administered according to the old English customs; for all 
dispossessed landholders seem to have been eager to avail 
themselves of the swiftness of the royal justice ; and as cases 
respecting every form of land-holding were presented in the 
King’s Court for decision, there grew up a uniform judge- 
made law as to the tenure, ownership, and possession of land. 
Secondly, the conversion of the King’s Court into a court of 
first instance, open to all, was a most important factor in 
Jetting in French influence on our Jaw. How great this 
influence has been may be gauged, as is wel] pointed out in 
the present History (a), by the large number of our law terms 
which are of French origin. We are bade to “ observe how 
widely and deeply the French influence has worked. Con- 
tract, agreement, covenant, obligation, debt, condition, bill, 
note, master, servant, partner, guarantee, tort, trespass, 
assault, battery, slander, damage, crime, treason, felony, 
misdemeanour, arson, robbery, burglary, larceny, property, 
possession, pledge, lien, payment, money, grant, purchase, 
devise, descent, heir, easement, marriage, guardian, all are 
French. We enter a Court of Justice ; court, justices, judges, 
jurors, counsel, attorneys, clerks, parties, plaintiff, defendant, 
action, suit, claim, demand, indictment, count, declaration, 
pleadings, evidence, verdict, conviction, judgment, sentence, 
appeal, every one and every thing, save the witnesses, writs, 
and oaths, have French names. In the province of justice 
and police, with its fines, its gaols, and its prisons, its 
constables, its arrests, we must, now that outlawry is a thing 
of the past, go as far as the gallows if we would find an 
English institution.” (>) 

Such a list speaks for itself: but it is, as the authors 
point out, the outcome of a very gradual process. The 
written language of the law of Norman times was Latin. 





(a) 1. 58-60, (b) i. 59. 
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William |. gave laws written, not in French, but in Latin or 
English. But the language spoken in the King’s Court was 
French ; for the King spoke French, his barons French and 
his prelates French. Still it was not until the King’s Court 
was thrown open to all, and the law administered in a French- 
speaking Court so made a general law, the law of the land, 
that the triumph of French influence on our law terms was 
secure. 

As to the importation of Norman law, there seems to 
have been no written law to bring. In this respect the 
English law of the time of the Conquest was more mature 
than the invaders’. William, however, fixed the principle of 
feudal tenure in English law; and the land law of the Nor- 
man duke and his nobles seems to have been feudal. But 
the feudalism imposed on English law was not the same as 
the Norman or the French feudalism. We may notice, as 
instances, the obligation, paramount in English, of fealty to 
the king on the part of all feudal tenants, whether holding 
of him immediately or not, and the principle established 
here that all military service to be done as an incident of 
tenure was royal service to be done for the king and only 
for the king. From Normandy, too, were imported the 
ordeal hy battle and the sworn inquest, the germ of the jury. 
With these exceptions, however, there seems, as we have 
said, to have been no imposition of Norman law on Englishmen. 

The English character of the law of the Norman period 
appears from the efforts made to state in writing the law of 
the time. Of the documents, in which these attempts are 
made, the history gives a summary of the most recent criti- 
cism. Of this criticism, mainly due to the labours of Dr. 
Leibermann, no one likely to refer to the collections called 
the Leges Wilhelmi, Leges Henrici L, and Leges Edwardi 
Confessoris should be ignorant. For our present purpose the 
main point to notice is that the two last-named of these com- 
pilations and others (a) of the time are all attempts to state 


(a) The Liber Quadripartitus, Consiliatio Cnuti, and Instituta Cnuti, Hist. 


Eng. Law, i. 76, &5. 
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the English written law, the laya Eadwardi, not as the law 
of bygone days, but as law still in force. And the law 
stated is chiefly that of the atonement for crime by many 
payments fixed according to an elaborate scale, and of the 
differences of local customs. 

The influence of Norman lawyers upon English law seems 
also to have been exaggerated. There were ‘“ causidicc” 
amongst English as well as Norman clerks. As regards the 


position of the king towards his subjects, William and his 


successor were determined at least to enjoy all royal rights 
which were sanctioned by English law; and in these matters 
the English customs had necessarily to be established by 
English testimony, so that even in the King’s Court the 
decisive word was often spoken by Englishmen.(4) On the 
whole, however, the influence of the King’s Court during the 
time of the Norman kings was antagonistic to the old Eng- 
lish laws. The law administered then was for the most part 
laid down by Frenchmen to meet cases in which Frenchmen 
were concerned. And the complications produced by the 
royal theory that the Norman barons, who had been enfeoffed 
of confiscated lands, held them subject to the obligations, 
which affected them in the hands of their English prede- 
cessors, must often have favoured an appeal to general prin- 
ciples of justice. Then there were amongst the King’s 
advisers men influenced by the growth of canon law, and 
their arguments and counsel must have introduced a new 
element foreign to Anglo-Saxon law. Lanfranc, the lawyer 
of Paris, Ranulf Flambard and Roger of Salisbury, aided in 
forming the Kine’s-Court law of Norman times, and these 
able and learned clerks must have helped to let in, at least, a 
glimmer of the light of jurisprudence. 

It was not, however, until the time of the Angevin kings 
that English law began to be conspicuously shaped in a 
scientific spirit. The twelfth century was a time of a great 
revival of the study of Roman law, and as the learned and 


(a) i. 76. 
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studious were then almost exclusively of the clergy, an effect 
of this renewed study was to transmit the spirit of the 
Roman legal system to the canon law. One of the most 
interesting chapters in the History is that which deals with 
Roman and canon law. The authority of the latter extended 
over all Christendom. It is rightly insisted that, as regards 
matters of ecclesiastical jurisdiction, England was subject to 
the law of the universal Church. And it is shown that, in 
such matters, not only were appeals to the Papal Court, as 
the tribunal of last resort, of course, but many cases were 
commenced in this country before English prelates sitting 
merely as delegates of the Pope. As a large tract of the 
whole field of law was made over to the ecclesiastical courts 
and canonical jurisprudence, some acquaintance with the 
methods and principles of the canon law was a necessity on 
the part of the superior clergy. The Church, moreover, was 
very jealous of her province in the matter of jurisdiction, 
and was continually striving against the limitation of its 
boundaries. The king and his judges, on the other hand, 
were equally determined to maintain the supremacy of the 
royal court in all matters which ought, in their view, to be 
of similar jurisdiction. Hence arose a constant warfare 
between the respective courts of Church and king, the latter 
interfering by prohibition whenever they considered the 
former to have exceeded its jurisdiction. This contest alone 
must have borne an important part in helping to form a law 
of the king’s court opposed to ecclesiastical law. And, as the 
History tells us, it is in opposition to the canon and Roman 
laws that our English law becomes first conscious of its own 
existence. But the great cause of the instituting of English 
law as an independent system was the influence of the men 
who administered it in the twelfth and thirteenth centuries. 
“Henry’s greatest, his most lasting, triumph in the legal 
field was this, that he made the prelates of the Church. his 
justices.” His example was followed by his successors: and 
English law thus came to be administered by ecclesiastics, 
the ablest, the best-educated men of the realm, who had 
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imbibed a scientific spirit in regard to law through their 
necessary acquaintance (though it may have been superficial) 
with the principles and methods of the canon law. 

What else but the spirit of law can have led these clerks 
who had been appointed the king’s justices to become the 
champions of the law of England against the Roman and the 
canon law? The History(@) exposes the incorrectness of 
Blackstone’s picture (b) of the bishops and clergy on one side 
contending for their foreign jurisprudence, and the nobility 
and laity on the other side adhering with equal pertinacity 
to the old common law; and shows that the king's justices, 
although they were of the clergy, did not scruple to issue 
prohibitions to the courts Christian when they invaded the 
prerogative of royal justice. 

‘Very characteristic of our thirteenth century is it that 
when there is talk of legitimation per subsequens imatri- 
monium, the champion of the common law is a canon of 
St. Paul’s, Wiliam Raleigh, who is going to be a bishop and 
somewhat of a martyr, whose name is to be joined with the 
names of Anselm and Becket. ‘These royal clerks have two 
sides; they are clerks, but they are royal. It would not 
surprise us to discover that Martin Pateshall, Justice of the 
Bench, had prohibited Martin Pateshall, Archdeacon of Nor- 
folk, from meddling with lay fee. But as archdeacon he was 
bound to have a decent acquaintance with the canon law, and 
as justice he could not: forget what he knew as archdeacon.” 

Under the influence of such men as these, English law, 
more especially the law of civil procedure, was rationalised. 
And they breathed the spirit of Roman law into the law they 
administered so effectually as to endow with an enduring 
vitality a body of law distinct from the Roman. 

Certainly one of the most noteworthy passages in the 
history is that,(c) in which the institution in England of a 
formulary system of actions is shown to be at once the best 





(a) Vol. i, 112. (b) Comm. i. 19. 
(c) Vol. ii., p. 556 et seq. 
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guarantee of our law’s separate existence, its strongest 
bulwark against the invasion of the Roman jurisprudence, 
and yet to be the most characteristic outcome of the old 
Roman spirit of law. For the English system of writs and 
forms of action established by the great lawyers of the 
twelfth and thirteenth centuries was not borrowed from the 
Roman law of the day, in which the Digest and Justinian’s 
legislation stood for the highest wisdom: but it was con- 
ceived in the same spirit of strict adherence to word and 
form which animated the greatest Roman lawyers of the 
classical time of the formula. Such a system is one of iron 
rule; it does not allow the hardship of exceptional cases to 
be mitigated by the exercise of judicial discretion. ‘‘ Let us 
not be impatient with our forefathers for this,’ says the 
historian ; “for we may say with Thering that formalism is 
the twin-born sister of liberty.” Impatient with our 
ancestors’ formalism! Is it with gladness that we suffer our 
present system of striving to administer justice without 
technicality, the success of which is written in the book of 
the Annual Practice ? 

English law then became strong enough to assimilate 
the spirit of Roman law without borrowing its substance ; 
and this was mainly because it was made by judges, whom a 
knowledge of the canon law had trained in a scientific 
method. But this was not the only way in which the canon 
law helped to save us from the Roman. From Stephen’s 
reign onward the Roman and canon laws were studied in 
England: but the civil law failed to obtain any practical 
hold in this country, and has always remained a purely 
academic study. The “Roman Catholicism” (as it is aptly 
termed in the history) of the canon law made against the 
development of national schools. Besides, the Italians had 
been the first in the field. All the great cases, all the most 
lucrative causes went to Rome ; and English litigants, when- 
ever they could afford it, secured for themselves the services 
of the best Italian advocates. Then, in the thirteenth 
century the canonical jurisprudence grew jealous of her 
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secular sister and rival; the bishops of Rome began to dis- 
courage the study of the Roman Jaw. So that in England, 
when in Edward the First’s day the legal profession had 
begun to take definite shape, the English Civilians found 
little to do, and the influence of Roman law seems to have 
ceased altogether. 

The most profoundly impressive figure amongst the great 
English lawyers of the thirteenth century is certainly that of 
Bracton. No one can read even the imperfect text of his 
book, which is in print, without recognising the work of an 
artist. His debt to the Civilians is no doubt obvious and 
great: but his was no fruitless borrowing. His merit is that 
he brought their spirit and method to bear on a previously 
undigested mass of legal decisions, and was the first to show 
the world how English case law might be reduced to 
principles capable of being stated in a literary form. What 
does not our law owe to his work and his spirit? As a 
lawyer and a text-writer, he commands our admiration; but 
it is when we find him quick to spy out a hardship and 
suggest the remedy, which was tardily applied in 1832,(@) 


that we recognise that this medizval lawyer and ecclesiastic 


must have been a truly great man. Of course, Bracton’s 
treatise and the materials for its composition, which 
Professor Maitland edited so ably and laboriously a few 
years ago,(b) occupy the foremost place amongst the authori- 
ties for the legal history of the time. 

The story of the development of English law between 
the Anglo-Saxon times and the age of Bracton, is mainly 
told in the first book of the History. The second book 
contains a particular examination of the doctrines of English 
law in the early middle ages. It opens with an account of 


(a) The hardship alluded to was the impossibility of obtaining final judgment 
in a personal action in default of the defendant’s appearance ; see Bract. fo. 440 
b; Stat. 2 Will. IV. ¢. 39, § 16. 

(b) Bracton’s Note Book, a collection of cases decided in the King’s Courts 
during the reign of Henry the Third, annotated by a lawyer of that time, 
seemingly by Henry of Bratton, edited by F. W. Maitland, Camb, Univ. Press, 
1887. 
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the law of tenure ; and the principles of the feudal system of 
landholding, as it obtained in England, are explained so 
clearly, and in language of such admirable simplicity, that 
one need be no lawyer to understand them. Indeed through- 
out the whole work we are struck with this felicity of diction 
and expository skill; the book is one which any man of 
education might read with pleasure, though he knew no more 
of law than an Englishman usually gathers from the affairs of 
life. Space forbids us to dwell here on the chapter on tenure : 
but it should be mentioned that it brings out with particular 
distinctness the incidence of feudal services as land charges 
or burdens upon the land, and the manner in which the 
personal liability to satisfy these charges was adjusted by 
agreement between the various persons interested in the land. 
We do not remember any previous account of English feudal 
tenure in which these matters are made so admirably clear. 
One of the most interesting sections in the chapter on tenure 
is that which deals with restraints on alienation, and in 
which the vexed question is discussed, whether in the Norman 
times a free tenant in fee could dispose of his land without 





5 ae 


his lord’s license. The conclusion arrived at is that “in 
treating the matter as one of purely English history, we 
must start not from the absolute inalienability of ‘the fief,’ 
nor from the absolute alienability of ‘the fee-simple,’ but 
from something much less satisfactory, an indeterminate 
right of the lord to prevent alienations which would seriously 
impair his interests ; a right which might remain in abeyance 
so long as there was plenty of scope for subinfeudation, and 
the liberty of endowing churches was not abused; a right on 
which the King’s Court was seldom, if ever, called upon to 
pronounce, since the lord could enforce it in his own court ; 
a right which was at length defined, though in loose terms, 
by the Charter of 1217. But very probably the king’s legal 
position was from the first exceptional, and it certainly 
became exceptional in the course of the thirteenth century ; 
with no text of law to rely upon but the charter, he succeeded, 
under stress of pecuniary troubles, in gradually establishing 
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a right which could not be justified by the terms of that 
instrument.” 

From tenure we pass to the sorts and conditions of men, 
the earls and barons, the knights, the unfree, the religious, 
the clergy, aliens, the Jews, outlaws and convicted felons, 
excommunicates, lepers, lunatics and idiots, and women. 
Of all these the authors have much that is interesting to 
say, especially perhaps of the unfree and of the Jews. But 
to a lawyer the account of all these persons yields in interest 
to the section dealing with fictitious persons. The story 
here given of the origin of the corporation, as a juristic 
person, has never before been fully told. Here again we 


seem to be indebted to the canon law, the corporation of 


English law having been engendered upon the ecclesiastical 
jurisprudence of the wniversitas of the Civilians, ‘The 
canonists of the thirteenth century were just beginning to 
proclaim that the wniversitas is a persona and a persona 
jicta. Bracton’s contemporary, Pope Innocent IV. (Sini- 
baldus Fliscus), has been called the father of the modern 
learning of corporations. We now begin to hear the dogma 
(of which all English lawyers know a vulgar version), that 
the wntversitas can be punished neither in this world nor in 
the next, for that it has nor soul nor body.” It was long 
before the idea of the corporation was fully matured in 
English law. Even as late as 1429, it was hardly settled 
that the members of a corporation were not liable for the 
corporation’s debts. In the next section the king of the 
thirteenth century is presented to us: and it is shown that 
in those days it was the king’s natural personality with which 
the law was mainly concerned ; and the idea of the incorpora- 
tion of the kingship or personification of the crown was only 
just beginning to be entertained. 

After the law of persons comes a chapter on jurisdiction, 
and the communities of the land. In general the authors 
avoid matters coming within the province of constitutional 
history, especially such as have been discussed elsewhere. 
But every one who has at all studied this subject will wel- 






ee a ig en pbdaleintiabainue mieten 





SOOT 






THE JURIDICAL REVIEW. 


come the account here given of the county and hundred 
courts and their suitors, of seignorial jurisdiction and of the 
manor. Many of the views put forward will be familiar 
to those who have read Professor Maitland’s masterly intro- 
duction to the volume of “ Select Pleas in Manorial and other 
Seignorial Courts,” which he edited in 1888 for the Selden 
Society, and his article on the suitors of the County Court 
in the Knglhsh Historical Review.(a) He has since added 
to his researches, and the present chapter is a well-arranged 
summary of his labours. 

The rest of the book is divided between ownership and 
possession, contract, inheritance, family law, crime and tort, 
and procedure. We are grateful for the courage with which 
the authors go straight to the subject of ownership, that 
happy state which is always assumed, but never defined, in 
English law books. Two points about the ownership of 
land are made very clear. First, that the thirteenth 
century law regarded the freeholder seised in demesne as the 
owner of the soil, notwithstanding that he held the same 
of a lord, who retained substantial interests therein. 
Secondly, that possession is the root of all ownership in 
English law, so that ownership is a relation rather than an 
absolute condition. B. has a better right to possess a thing 
than C. (who may be in actual possession of it); B. can 
recover the thing as his own from C., but may in his turn 
have to yield it up to A., who has a still better right to 
possess it. And yet C. could, if dispossessed, recover the 
thing from any person except B. or A. Our law does not 
say that A. whom we may suppose to have a better right to 
possess mae any one else, is alone the owner, but rather 
regards C., being in possession, as the owner against all but 
B, and A., and holds that B. is owner as against C., and A. 


as against B., because in each case there is a better right to 
possess, which must have been founded on a prior possession ; 
these principles were the outcome of the law of Bracton’s 





(a) Vol. iii., p. 418. 
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day, and they remain those of our present law both as 
to lands and goods. Here we may remark that the account 


given of real actions, of the possessory assizes and the writs 
of entry is by far the best that has yet appeared in the 
English tongue ; and all who wish to be accurately informed 
upon the intricate subject of possessory actions for the 
recovery of land will now do well to begin by consulting the 


History. 

The section treating of moveable goods is of the greatest 
interest, especially to those who have had the good fortune 
to read Professor Amis’s articles on the Disseisin of Chattels 
in the Harvard Law Review.a) This learned and accom- 
plished writer, in drawing attention to the cases in which a 
dispossessed owner of goods was formerly held to lose all 
right to them, had scarcely allowed due weight to the early 
procedure for the recovery of stolen goods. This is very 
fully described in the History; and it is shown that from 
Anglo-Saxon times down to those of the petitio rei ex causa 
furtiva and actio furti which are respectively discussed in 
Glanvil and Bracton, stolen goods could be claimed from any 
person in whose possession they were, whether he were the 
thief or not. The owner of stolen goods, therefore, clearly 
had a right to them as against all other persons. The 
defenceless condition, to which the ownership of goods was 
afterwards reduced, and from which it was only rescued by 
the invention of Detinue sur trover and Trover, seems to have 
heen caused by the decay of the ancient procedure for the 
recovery of stolen goods, and by the accidental circumstance 
that the new-found remedy of trespass was an action for 
money compensation only. And we agree with the historian 
in thinking that, though for a time our law failed in remedy, 
this was owing to the course of the history of its procedure, 
and not to an originally defective conception of ownership. 
Even in the case of bailment, although the bailor may at 
first have had no action to recover the chattel bailed from 





(a) Vol. lii., pp. 23, 313, 337. 
VOL, VII.—NO. 3. . 
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any one but the bailee, the law did not conceive the bailee to 
be the owner of the thing. 

“For example, bracton, in the very sentence in which he 
concedes to the bailee the appeal of larceny, denies that he is 
the owner of the things that have been bailed to him. Such 
things are in his keeping, but they are the things of another. 
Indeed, the current language of the time is apt to speak of 
the bailee as having but a custodia (Fr. garde) and to avoid 
such terms as possessio and sezsind, though the bailee has 
remedies against all who disturb him. The thought has even 
crossed men’s minds that a bailee can commit theft. Glanvil 
explains that this is impossible; since the bailee comes to the 
thing by delivery, but he would not have been at pains to 
tell us that a man cannot steal what he both owns and _ pos- 
sesses,” 

The conclusion is that, in the case of the ownership of 
goods, the evolution of legal remedies lagged behind the 
evolution of morality. And the imperfect protection of the 
ownership of goods is contrasted with the completeness of 
remedy accorded to the dispossessed landowner, who has 
always had an action to recover his land from any one in 
possession of it, without regard to the means whereby such 
possession was obtained. 

The early law of contract is of course meagre, but the his- 
tory has much to tell us that is not generally known of the 
pledge of faith. The thirteenth century law of contract is 
found growing in connection with this ancient form, and with 
the actions of debt and covenant. At the end of the chapter 
on Contract, we are attracted by the mention of agency and 
of “the use,” trust, or confidence, and the notes, appended on 
the phrase “ad opus” and the early history of ‘‘ the use,” con- 
tain a list of authorities, which, we think, have never before 
been collected or commented upon. 

In the chapter on Inheritance, the section dealing with 
antiquities should be read by all interested in primitive 
institutions. The writers combat the view that the family 
was the “unit” of ancient English law. In the section on 





HISTORY OF ENGLISH LAW. 


the law of descent the history of primogeniture is of course 
carefully traced. But what will be most striking to English 
lawyers is the discussion of the rule which excluded the 
ascendants from the inheritance of land. Everyone who 
has read an elementary book on Real Property Law has been 
made acquainted with the difficulty thus raised, with the 
comparison of the inheritance to a falling body, and the 
theory of the descent of feodum novum ut feodum antiquum. 
None but students of Glanvil and Bracton are likely to 
remember the rule, which lost importance after the statute of 
Quia Emptores, that the same person can never at the same 
time be both lord and heir of the same tenement. It is, 
however, to this rule that the historian refers us for the 
probable explanation of the common law excluding a father 
from the inheritance of his son’s fee. 

We must pass over the sections on wills and intestacy, 
which contain a good account of the rise of the ecclesiastical 
jurisdiction in these matters, and a valuable enquiry into the 
origin of the executor. What next attracts our attention is 
the law of marriage. We are given a learned and entertain- 
ing description of the strange rules of the ecclesiastical 
marriage law, with its astounding doctrines of affinity in 
connection with the prohibited degrees. The account of 
the temporal law is contained in the shape of a careful 
refutation of the historical accuracy of the opinion, which 
accidentally obtained authoritative recognition in our final 
Court of Appeal,(a) that by the common law of England the 
presence of an ordained clergyman was from the remotest 
period essential to the formation of a valid marriage. It is 
shown that English temporal law required no more formal 
ceremony to make a marriage valid than was exacted by the 
law of the Chureh : although the law of Bracton’s day would 
admit no claim of dower but by a woman endowed at the 
church door; and in connection with the curious doctrine of 
possessory marriages, the temporal courts could only recog- 





(a) In The Queen v. Millis, 10 Cl. & Fin, 534. 




















THE JURIDICAL REVIEW. 












nise a marriage celebrated im facie ecclesi@ as valid. The 
subject of marriage leads to the law of husband and wife as 
regards property ; and the discussion of the question, how the 
doctrine of community of goods was rejected in this country, 
gives a view of the history of this branch of the law which 
will certainly be new to most English lawyers. 

Owing to the abundant labours of others in the field of 
the history of criminal law, the account given of crime and 
tort is mainly directed to explaining the transition from the 
ancient system of wer and blood-feud, of bét and wite to the 
scheme of felonies and misdemeanours, on which our present 
criminal law is founded. We must not go into particulars ; 
but we are struck by the novelty, in the thirteenth century, 
of that action for damages, which became the typical action 
of the English common law. Nor must we dwell on the dark 
subject of the procedure of early law, which has been explored 
with the most patient industry. Forms of action and plead- 
ing are matters which do not appeal to lay readers; but all 
must be interested in the history of the proof of facts, especi- 
ally when it touches upon the institution of trial by jury. 

The learned authors modestly claim in their preface no 
more than to have made a preliminary exploration in some 
parts of their field, to have presented facts instead of fictions 
for the guidance of the future historian, and to have given 
scholars the means of verifying their work. No doubt, there 
are many subjects discussed on which the materials for a 
complete history are not yet forthcoming. But what they 
have accomplished is most excellent work. Perhaps no one. 
can appreciate the amount of research, the labour, the 
critical faculty, and the learning, which has made the pro- 
duction of the present volumes possible, unless he has him- 
self had some experience of the task of verifying points of 
early law from first-hand authorities. The history is a 
worthy contribution to English legal scholarship, and every 
one must admire the literary skill which has enabled the 
authors to write a book pleasant to read. “The future 
historian” may some day have more to tell us, but we can 
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hardly dare to hope that he will tell his tale so well. 

must conclude by calling attention to Sir Frederick Pollock's 
note that, although the book was planned in common and 
revised by both writers, by far the greater share of the 
execution belongs to Mr. Maitland, both as to the actual 
writing and as to the detailed research which was constantly 


required. 


T. Cyprian WILLIAMS. 








PREFERENTIAL PAYMENTS IN BANKRUPTCY ACT, 1888. 


HE question has been raised—not creditable to Parliamentary draughts- 
manship—whether this Act applies to Scotland. It has been con- 
sidered by three Sheriffs, who have all decided it in the affirmative. As 
the cases to which the Act may apply do not often involve large pecuniary 
interests, the question is not likely to come before the Supreme Court for 
decision, and therefore seems worthy of some discussion here. 

Section I. of the Act provides :— 

Sub-section 1. “In the distribution of the property of a bankrupt, and 
in the distribution of the assets of any Company being wound up under the 
Companies Act 1862, and the Acts amending the same, there shall be paid 
in priority to all other debts—(a) All parochial or other local rates due 
from the bankrupt or the Company at the date of the receiving order, or, as 
the case may be, the commencement of the winding-up, and having become 
due and payable within twelve months next before that time, and all 
assessed taxes, land tax, property or income tax assessed on the bankrupt 
or the Company up to the fifth day of April next before the date of the 
receiving order, or, as the case may be, the commencement of the winding- 
up, and not exceeding in the whole one year’s assessment ; (6) All wages or 
salary of any clerk or servant in respect of services . . . during four months 
before the date of the receiving order . . . not exceeding fifty pounds; and 
{c) All wages of any labourer or workman not exceeding twenty-five pounds 
. . » in respect of services . . . during two months before the date of the 
receiving order,” &c. This sub-section contains a further provision in favour 
of agricultural labourers who receive payment of their year’s wages in a. 
lump sum. 

Sub-section 2. “The foregoing debts shall rank equally between them- 
selves, and shall be paid in full unless the property of the bankrupt is, or 
the assets of the Company are, insufficient to meet them.” . . 

Sub-section 5. “This section, so far as it relates to the property of a 
bankrupt, shall have effect as part of section 40 of the Bankruptcy Act 
1883.” 

Sub-section 6. “ This section shall apply, in the case of a deceased person 
who dies insolvent, as if he were a bankrupt, and as if the date of his death 
were substituted for the date of the receiving order.” 

Section IT., sub-section 1. ‘‘ Nothing in this Act shall alter the effect of 
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section 5 of the Act 28 & 29 Vict. c. 86, ‘To amend the law of partnership,’ 
or shall prejudice the provisions of the Friendly Societies Act 1875, or 
shall affect the priority given to the payment of funeral and testamentary 
expenses by section 125 uf the Bankruptcy Act 1883.” 

Sub-section 2. “Nothing in this Act shall affect the provisions of the 
Stannaries Act 1887.” 

Section IV. ‘* This Act shall not apply to Ireland.” 

How did the law stand prior to the passing of this Act ? 

In England, as regards Bankruptcy, the law stood upon the Bankruptcy 
Act 1883 (applicable to England only), which in section 40, sub-sections 
1 and 2, contained the same provisions as have now been re-enacted in 
regard to rates and taxes and wages, except that in the case of labourers 
the limit of their preferable claim was £50 instead of £25. Section 125 
of the same statute gave priority, over these preferable claims, to funeral 
and testamentary expenses of a deceased. The Bankruptcy (Agricultural 
Labourers’ Wages) Act 1886, amended section 40 of the Act of 1883 by 
adding the same provision regarding agricultural labourers as now appears 
in section 1, sub-section (1) (c) of the present Act. 

As regards the winding-up of Companies, the law stood upon the Com- 
panies Act 1883 (applicable to the United Kingdom), which contained the 
same provisions regarding preferable claims as in the Bankruptcy Act of the 
same year above referred to, except that no limit cf amount at all was stated 
in the case of labourers. 

As regards England, therefore, what the Act has done has been [ per 
expressum in the Schedule] to repeal sub-sections 1 and 2 of section 40 of 
the Bankruptcy Act 1883; the whole of the Companies Act 1883 (except 
as regards its application to Ireland, which does not affect the present ques- 
tion) ; and the whole of the Bankruptcy Act 1886; and to substitute the 
present provisions making the enumerated claims payable “ in priority to 
all other debts,” but reserving by section 2 the still higher priority of 
funeral and testamentary expenses. 

In Scotland the law stood partly on common law and partly on statute, 
As regards bankruptcy, by common law the first claims were death-bed and 
funeral expenses, after which followed wages of domestic and farm servants 
for the current term. The Bankruptcy Act 1875, placed in the same _posi- 
tion as servants’ wages the wages of clerks and shopmen to an extent not 
exceeding four months’ wages, and not exceeding the sum of £50, and the 
wages of workmen not exceeding two months’ wages. Claims for rates, 
taxes, &e., came after the common law preferences above mentioned, and 
probably also after the statutory extension of them. 

As regards the winding-up of Companies, the law stood upon the Com- 
panies Act 1883, which, as above mentioned, applied to the United King- 
dom. 

In Scotland, therefore, what the Act has done, assuming it to apply, is, 
in the case of bankruptcy, to give to the enumerated classes of claims 
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“a priority to all other debts ;” a provision which, seeing the Act makes 
no reservation of funeral and testamentary expenses, alters the common law 
to the extent of postponing these claims, hitherto considered the highest, to 
the claims enumerated in the Act. Further, as the Act does not repeal the 
Bankruptcy Act 1875, a workman will still be entitled under that Act to 
claim preferably his wages in excess of the £25 limit imposed by the pre- 
sent Act. The likelihood of his two months’ wages exceeding £25 is so 
small that the contradiction between the Acts is not likely to be more than 
theoretical ; but the fact remains that two inconsistent Acts stand upon the 
Statute Book. 

In the case of the winding-up of Companies the effect is the same as in 
England—-viz., to substitute for the provisions of the Companies Act 1883 
the practically similar provisions of the new Act. 

Does then the Act have this effect? It is sufficiently plain from the 
English law terminology used, the careful saving by section 2 of various 
Acts relating to England, and the schedule of enactments repealed also 
relating to England, coupled with the failure to notice the effect of the Act 
upon the Common and Statute Law of Scotland, that the framer of the Act 
had not Scotland in his view and never intended it to apply to Scotland. 
But perhaps, however apparent this intention, the words of the Act are such 
as to make it apply, as has already been held in the Sheriff-Courts. 

The first reported case came before Sheriff-Substitute Balfour, Lanark 
Crawford's Cessio; Sheriff Court Reporter, 1890, page 11) where the 
Town Chamberlain of Paisley claimed a preference for burgh rates. In this 
case it was pleaded—(First), that the Act was not applicable to Scotland ; 
and (Second), that in any case it was not applicable to a case of bankruptcy, 
in view of section 1, sub-section 5, which declared that section 1 “ so far as 
it relates to the property of a bankrupt shall have effect as part of section 
40 of the Bankruptcy Act 1883,” that is, should have effect as part of an 
exclusively English Act and, therefore, be inoperative in Scotland. In 
deciding against these contentions Sheriff Balfour says :—‘ The question in 
this case is whether a claim for burgh rates is a preferable claim against 
the bankrupt estate of a debtor, and the solution of that question turns 
upon the application to Scotland of the Preferential Payments in Bank- . 
ruptey Act 1888. The leading provision with reference to the scope of the 
Act is contained in the fourth section, which provides that the Act shall not 
apply to Ireland, and the undoubted effect of this is to make the Act apply 
to Scotland. In short, the fourth section of the Act falls to be read as if it 
in express terms provided that ‘this Act shall apply to England and Scot- 
land, but it shall not apply to Ireland.’ 

“ With reference to the sub-section which is founded on—viz., sub- 
section 5 of section 1, it provides that the first section so far as it relates to 
the property of a bankrupt shall have effect as part of section 40 of the 

jankruptey Act 1883. The Bankruptcy Act referred to is the English 
Bankruptcy Act, and it is maintained that the provision shows that the 
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statute was meant to affect the English Bankruptcy Act and not the 
Scottish Act, With reference to these contentions I am of opinion that 
where one is dealing with a statute which, on the face of it, applies to 


Scotland, it would be unreasonable to hold that one part of it applies to 
Scotland and another does not. 

“With referenee to the sub-section founded on, it appears to me that 
while the framer of the Act has had it in view to read the new enactment 
expressly into the English Bankruptcy Act, he has omitted to read the 


enactment expressly into the Scottish Bankruptcy Act. But the fifth sub- 
section was not necessary to make the new enactment apply to England, 
and the mere fact of it being provided, that the first section is to have 
effect as part of the English Bankruptcy Act, does not control the leading 
provision of the statute with reference to its scope—viz., that it is to apply 
to both England and Scotland.” 

The point again arose at Aberdeen (Craigie’s Executriz ; Sheriff Court 
Reporter, 1891, p. 335), where Sheriff-Substitute Brown gave a similar 
decision, adding: “It is an Imperial Statute, and by Section 4 it is 
expressly declared that it shall not apply to Ireland, which is in effect that 
it applies to England and Scotland.” 

The third case came from Sheriff-Substitute Mair (Sinclair and Craigie - 
Sheriff Court Reporter, 1893, p. 350), and was similarly decided—his Lord- 
ship stating in his note: “In the index to the volume of statutes in which 
the Act appears at the end of the column the letters ‘E. and 8.’ occur, 
which means England and Scotland, but upon looking into the Act itself, 
I found the whole of its language was applicable to England and not to 
Scotland. . . . I am satisfied now, after considering the matter and looking 
into the authorities, that the Act applies to Scotland as well as to England. 
There is a clause in it to the effect that it shall not apply to Ireland, but 
there is no clause that it shall not apply to Scotland ; and, therefore, having 
regard to the fact that in the index of the anthorised edition of the statutes 
the letters E. and S. are printed, I am satisfied that the Act is an Imperial 
Act, and applies to Scotland as well as to England.” 

With all deference, the matter is not so clear as the decisions of the 
Sheriffs make it, and the reasons for their judgments appear somewhat ques- 
tionable. The construction of Section 4, as if in express terms it included 
Scotland because it expressly excludes Ireland, is a novel transposition of 
the well-known maxim into exclusio wnius expressio alterius, which might 
lead to startling results if applied to Acts of Parliament. The reasonable 
explanation of the clause seems rather to be that the framer of the Act, 
not having the laws and customs of Scotland at all in view, intended to 
limit the Act to England by excluding Ireland. 

Again as to the grounds of Sheriff Mair’s judgment that the Act applies, 
because in the index to the statutes the letters E. and S. are printed 
opposite its title, it is verging on the ludicrous thus to give to the com- 
piler of an index the power to interpret the intentions of Parliament, and 
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goes far beyond the old and exploded doctrine of interpretation @ rubro ad 
nigrum. 

But on applying wider rules of construction, what is the result? After 
the decision in the case of the Apportionment Act 1834 (Bridges v. Fordyce ; 
6 Dunlop, 968, and 6 Bell Ap. 1), it cannot be disputed that an Imperial 
Statute, distinct and unambiguous, must be held to apply to Scotland except 
so far as limited by its terms, and that no argument can be drawn from 
the inaptness of its terminolozy as showing an intention that it should 
not so apply. Prima facie, therefore, the present Act applies to Scotland, 
however unexpected and productive of hardship the result may be, and 
however contrary to the intention of the framer, except in so far as its 
effect may be held to be limited by its terms. As regards winding-up of 
companies, there is nothing to indicate limitation of any kind, and for this 
the law must be held to be regulated by the present Act. 

Dut as regards bankruptcy the case seems different. Sub-section 5 
above quoted, cannot be said to be explicit and unambiguous, and is there- 
fore to be construed. Applying, then, to it the rule of construction that, if 
the language of a statute be obscure or ambiguous, the true intent is to be 
looked for and gathered from the whole scope of the Act, the result would 
seem to be that the provisions regarding bankruptcy are to be held as 
limited to England, contrary to the decisions above quoted. This view, it 
may be admitted, is not a satisfactory one, and raises practical difficulties, 
but it seems justified by a strict interpretation of the Act, and, moreover, 
preserves the ancient law of the country. In the opinion of Sheriff 
Balfour it is “unreasonable to hold that one part of it” (the Act) “applies 
to Scotland and another does not.” But it is not always a safe guide to 
seek for reasonableness in an Act of Parliament, and in any case it is surely 
as unreasonable to hold that by an ambiguous clause of an Act, the 
immemorial priority of death-bed and funeral expenses (a priority given in 
England by Statute and preserved by the present Act) has been abolished. 
If so held, the unreasonable result is reached of an Act of Parliament 
having one effect in England and a totally different effect in Scotland. 

The further question arises—Why should we in Scotland be put to the 
necessity of discussing such subjects, and why should the litigants in the 
foregoing cases be put to the expense of obtaining the decision of a Court 
of law on a point which never would have been doubtful but for gross 
carelessness in the preparation of the Act? One is entitled to assume that 
if the Bill for the Act in question had ever been submitted to the Scottish 
Law Officers, they must have at once seen its effect upon Scots Law, and 
made provision for its proper application to Scotland, if such application 
was intended. And from the fact that no such provision has been made, 


one may further safely assume that it never was so submitted. 

The result in the present case is perhaps small but it might have been 
otherwise, and in principle it is surely monstrous that Scots Law should thus 
be at the mercy of any parliamentary draughtsman, professional or amateur, 
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to whose mind the ‘ Province of Scotland” and its petty laws are too small 
a matter for consideration. 

Surely, too, it is time that some strong Lord Advocate, a Scotsman first 
and a parliamentarian afterwards, should assert the rights of his native law, 
and see that means are taken to prevent the repetition of such fiascos as 
the present Act, the Guardianship of “ Infants” Act 1886, and much other 
“foreign” legislation. 

W. Kinyisurcu Morton. 





[It may be noted that, referring to the doubt whether the above-mentioned 
statute does not apply to Scotland, the learned editors of the second edition of 
“Goudy on Bankruptcy” have the following not altogether conclusive note 
(p. 542 (e)) :—‘¢ There is no substantial ground for this doubt. The intention 
of the statute as regards its bankruptcy provisions was to restore, with some 
variation, the rules regarding preferences for wages contained in the earlier 
English Bankruptcy Act of 1849 (12 & 13 Vict. c. 106). ... Further, the 
language of this Act of 1888 is in great part without meaning as regards Scotch 
bankruptcy proceedings, and it could not be applied in practice.” See, on the 
last point, opinion of Judges in Perth Water Commissioners v. M‘Donald, 17th 


June, 1879, 6 Rett. 1050.—Eb. Jurid. Review.] 


A MOOT POINT IN NATURALISATION. 


A PRIVATE ACT was recently passed, entituled “Von Roemer’s 
! Resumption of British Nationality Act,” which gave rise to a 
discussion in Parliament on an interesting point in the Law of the Natural- 
isation of Aliens. By the Act 33 & 34 Vict. cap. 14, which deals with 
the status of aliens in the United Kingdom, expatriation, and naturalisation, 
and resumption of British nationality, there are provisions for enabling 
those who have lost their British nationality to resume it in certain cireum- 
stances. In the section dealing with married women and children, it is 
enacted that a married woman is deemed to be a subject of the State of 
which her husband is, for the time being, a subject, but it is further 
enacted that a natural born British woman who has become an alien by 
marriage, may, when she becomes a widow, obtain a certificate of re-admission 
to British Nationality. No provision is expressly made for the case of a 
woman who has divorced, or been divorced by, her husband. At all events, 
this was apparently the view taken either by Mrs. Von Roemer’s advisers, 
or by the authorities to whom they applied for the reinstatement of that 
lady in her rights as a British subject—viz., that the Act did not meet the 
case of a lady who, having married a German, and thus become a German 
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subject, had eventually divorced him and wished to resume her British 
nationality. The only courses open, where the powers given in the Act are 
not available, are either to obtain Letters of Denization from the Sovereign, 
which would not have reinstated the lady in all her former privileges, and 
indeed would have put her in not much better a position than she occupied 
as an alien resident in Great Britain, or to obtain a special Act of Parlia- 
ment, which is the course she ultimately adopted. 

From the unanimous, if somewhat grudging, resolution to allow the bill 
to pass as an unopposed measure, it seems plain that there had arisen in 
this lady’s case a casws improvisus, for which it is possible Parliament may 


in time provide a general remedy. It is obvious, however, that another 
view of the case may be taken, and Mr. Asquith, the then Home Secretary, 
had no hesitation in stating to the House the opinion that the case might 
have been dealt with under the existing law. He did not, however, explain 
how this was possible. He may have interpreted the statutory word 


“widow” as applying to an innocent wife after divorce, or he may have 
been of opinion that letters of denization would have effected all that was 
desired in the particular case. It is not likely that he had in his recollection 
the Scottish Statute for erecting the Bank of Scotland, passed on 19th 
July, 1695, whereby it was provided * that all foreigners who shall join as 
partners of this bank shall thereby become naturalised Scotsmen to all 
intents and purposes whatever.” An investment in Bank of Scotland stock 
will not serve the purpose, as in 1820 (Jlacao v. The Officers of State, 14th 
Nov., 1820; F.C.; 1 S. App. 138) this provision has been held to apply 
only to the original partners. Had the lady married a British subject, that 
would at once have effected her conversion from a German subject to a 
British one ; but, as Mrs. Von Roemer had already married and divorced 
not one, but two German husbands, it would have been unfeeling to recom- 
mend this royal road to naturalisation. Mr. Asquith’s opinion probably was 
that she might have proceeded under section 8 of the Naturalisation 
Act, as one who had lost her British nationality otherwise than by marriage 
and who wished to resume it, and who might have obtained her purpose 
by a certificate of re-admission to British nationality without a special Act 
of Parliament. The conditions and evidence referred to in this section are 
specified in section 7. The conditions are that the person applying has, 
within such limited “time before making the application . . . as may be 
allowed by one of Her Majesty’s Principal Secretaries of State,” lived five 
years in the United Kingdom or served for five years under the 
Crown, and intends when naturalised to live in the United Kingdom, 
or serve under the Crown. The evidence is, “such evidence as such 
secretary may require.” According to present regulations, the applicant 
must, during the period of eight years immediately preceding the applica- 
tion, have for five years resided within the United Kingdom, or been in 
the service of the Crown; and he or she must present a memorial to one 
of the Principal Secretaries of State setting forth these and other par- 
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ticulars, and the memorial must be accompanied by an affidavit by a 
natural-born British subject, that the statements as to residence in the 
memorial are to his personal knowledge correct, and by an affidavit by 
four natural-born British subjects verifying generally the statements in the 
memorial, and vouching for the respectability and loyalty of the applicant. 
As it was resolved, on the suggestion of Mr. Courtney, that a clause 
should be inserted in the bill requiring the usual conditions and formalities 
to be complied with before naturalisation was granted, the lady would have 
been in no worse position than she is now or was after the bill was passed, 
if she had proceeded under the rules applicable, not only to men and 
spinsters, but also to widows who had lost their nationality during 
widowhood, desirous of resuming British nationality. It is, however, 
doubtful whether it would have been competent for her to have proceeded 
in that way. As Mr. Asquith put it—‘“It must be conceded that the 
position of this lady under the general law is at least doubtful. Special 
legislation appears to be the only means of getting rid of the hardships 
under which she must otherwise suffer.” And, therefore, though deprecat- 
ing the introduction of private bills upon the subject of naturalisation, he 
assented to the second reading of the bill upon the conditions which 


Mr. Courtney had laid down. 
W. P. M. Brack. 





Current Topic. 
—— 


The Society of Comparative Legislation.—In a civilisation like that of 
Western Europe, where substantially the same points arise for solution by 
each nation, the propriety of collecting the different solutions and comparing 
them with one another, with the view of selecting the best, has long been 
obvious. In Germany and France lawyers have accordingly formed societies 
for the comparison of legislation which have done and are doing useful 
work. In December last, at a conference in the Imperial Institute, presided 
over by the Lord Chancellor, it was resolved to establish a Society of Com- 
parative Legislation “with the object of promoting knowledge of the course 
of legislation in different countries, more particularly in the several parts 
of Her Majesty’s dominions and in the United States.” The Society is 
now constituted. Among its office-bearers are Lord Herschell, the Lord 
Chief Justice of England, Lord Davey, Sir Henry James, and other dis- 
tinguished lawyers ; with Lord Dufferin, Lord Lorne, and Mr. Cecil Rhodes, 
and many others, distinguished rather as rulers than as lawyers. It is 
proposed to form Standing Committees in various departments, such as 
exist in the case of the American Bar Association and the Institut de droit 
International, There can be no doubt that this Society may do useful 
work, even if it should confine its attention to the legislative experiments 
going on among the allied English-speaking peoples. The Society states 
that there are some sixty Legislatures in the British Empire; and it is not 
reassuring to be informed that in this particular the British Empire exceeds 
the United States, who have as yet, it seems, only the comparatively moderate 
number of fifty legislatures. ‘‘ Experiments as to similar subjects are being 
made by more than a hundred legislatures in English-speaking countries.” 
The products of these 110 law-enacting bodies may be, and probably are, worth 
collecting and collating, were it merely from curiosity to observe the folly, 
as well as the wisdom, of mankind. It may be that out of local diversities 
and legislative eccentricities a general average of sense and justice will 
become apparent. It may also happen that even if the best form should be 
discovered, as well as the best object, for legislation in any department, the 
Philistines, known as practical people, will not follow the counsels of perfec- 
tion given by this new Society. The rude world, governed by these 110 
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legislatures, is not always thankful for advice. But, as in the case of the 
Comité de Législation Etrangeére, established by M. Dufaure in connection 
with the French Ministry of Justice, the experiment is well worth making, 
For example, as in so-called temperance legislation, it is well to know the 


shapes which the various legislative monsters have taken: whether they 


have been entirely abortive, or have passed entirely out of real life after 
inflicting the maximum of social and political demoralisation. The official 
report by Dr. Gould to the United States Government on the Scandinavian 
system of licensing, and the non-official report published by Mr. W. 
Rathbone, M.P., on the Licensing Laws in Canada and the United States, 
have profoundly affected British opinion on this subject. Again, for some 
years back there has been an active demand in Great LJritain for 
reliable information as to the working of Continental legislation on such 
matters as Employers’ Liability and Insurance against Old Age and 
Sickness. From time to time the Foreign Office and the Cobden 
Club have endeavoured to give the country some systematic informa- 
tion about Continental land-systems and systems of local government. 
But probably the new English Society contemplate more the improvement by 
comparison of laws such as those relating to mercantile transactions, bank- 
ruptey, marriage, divorce, legitimation, rights of married women and of widows 
and children. A great deal of light will no doubt be got by collating, 
as the Society proposes, the French, Roman-Dutch, and Spanish laws of our 
colonies with the legal subtleties of the mild Hindu and the valiant Mussui- 
man. It is most creditable to the enterprise of the promoters that they 
turn their eyes across the seas to legal systems differing so widely from the 
English norm. Much may be learned, too, from the frequently corrupt and 
meddling legislation of some States of the American Union, or in some half- 
forgotten British dependency. And it is unnecessary to say that the 
Juridical Review hails with satisfaction this important movement to extend 
and improve a work in which the Review has been engaged for several 
years according to its capacity and its opportunities. It may, however, be 
suggested that when the Society has returned from over the sea with tabu- 
lated extracts from all the legislative dust-bins of the English-speaking world, 
they will possibly remember (what has been forgotten in their interesting 
prospectus), that without leaving the largest of the British islands, the Society 
might discover a legal system originally of the European or Continental type 
and yielding from mere community of experience the most faithful hints to 
English lawyers for comparison, improvement, and assimilation. Con:plete 
divorce by judicial sentence, has, for instance, been known in Scotland for 
over three centuries; why was it only introduced into England in 1857, 
and why then was it spoiled and hampered by restrictions unknown in the 
more modern civilisation north of the Tweed? There is a system of public 
prosecution here ; what hinders the same obvious improvement in judicial 
machinery in England? There is a system of registration of titles to land ; 
why is this neither known nor appreciated in England, and why should the 
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new Society contemplate the study of some crude Torrens system, or another, 


suited to the Antipodes, as an awe-inspiring example? In Scotland, too, 
husband and wife in cases of divorce for infidelity are exactly on an equal 
footing ; natural children are legitimated by the marriage of their parents ; 
and both widows and children have legal rights, indefeasible rights of succes- 
sion, of which they cannot be deprived by the will of the husband and 
father. All these and much more this Society might learn by looking across 
the Border, and they might aid in the great work of preparing a British code 
composed of the best of both English and Scottish laws. The Society are 
entitled to make the proud boast that, thanks to our commercial supremacy, 
it seems more likely now that English, rather than Roman, law will become 
the law of the world. We waive the question how much Rome contributed 
to English law. But, even in such purely commercial departments as 
Partnership and Bankruptcy, great authorities in England have admitted 
some characteristic excellence in our Scottish system. Whether, or not, we 
are to have the honour of being examined along with Dacotah, Quebec, 
Natal, Rajpootana and New Guinea, Scots lawyers will watch with interest, 
and do their best to assist, the career of the new Society of Comparative 


Legislation. 
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a 


The Female Offender. By Prof. Cesar Lomproso and Wiiiiam Ferrero, 
with an Introduction by W. Dovucias Morrison. London: Unwiy, 
1895. 

Crime is of two well-marked classes—viz. (1) the crime of sudden passion 

or overwhelming temptation, in persons of good organisation ; (2) the crime 

of persons congenitally, morbidly, or habitually abnormal. Criminals of the 
first class are always to be reckoned with so long as human nature is frail 
and erring. Criminals of the second class, involving some form of degeneracy, 
are the most difficult subjects for criminal jurisprudence. Some may present 
cases proper rather for medical than legal treatment; but the distinctions 
are hard to make, and social protection may require punishment in order to 
uphold, by way of warning, the first principle of responsibility for ill deeds 
in the most ill-balanced constitutions. In many of the cases under this 
second class, society is dealing with habitual offenders whose degeneracy 
from the normal type in all that constitutes humanity may one day justify 
their being treated generally as pests and vermin. There can be no 
doubt that if society so willed, any chief constable, in any great centre 
of population, could lay his hands at very short notice upon men or women 
who are simply living in various forms of crime by preying on their 
kind. How those degraded by congenital defect, by their involuntary 
environment and circumstances, or by their own wilful and habitual 
choice of evil ways, are to be dealt with is the main question for criminal 
jurists, who look beyond the necessarily narrow limits of any system of 
positive law. Sometimes it may be, society is to be held in part responsible. 
But the majority of those who figure before the Courts with previous con- 
victions as habitual offenders, or as the French say, récidivistes, present 
features in which the workings of a congenitally, morbidly, or habitually 
degraded nature and constitution are too apparent. It is said with much 
truth in the introduction to this book that the existing criminal 
machinery is too primitive—that it is directed mainly to the question 
whether the prisoner did the evil deed complained of, and that too little 
attention is directed, in the measure of punishment and in the after treat- 
ment of convicts, to the question what manner of man the Court is dealing 
VOL. VII.—NO. 3, U 
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with. What is wanted is a collection of facts, in order to form a just 
classification, The Courts might give such a collection if the simple expedi- 
ent were resorted to of treating the verdict against the prisoner as merely 
the opening of a second and equally important stage of the trial, in which 
the whole circumstances of the crime should be deliberately discussed and 
sifted so as to form a body of facts and precedents for sentence and criminal 
treatment. It may be said that this would involve the Courts taking up 
the position, impossible to humanity, of the Omniscient Judge. But much 
short of this would suffice, and criminal jurisprudence would still, as it 
must always, remain a rough and ready instrument. It is only contended 
that modern observation, hardly yet to be called science, has pointed out 
the way whereby certain salient facts as to each prisoner are relevant in 
considering his sentence. It is not to be imagined that the modern view 
would be lenient, either as to the social necessity of making an example, 
or as to what is to be done when there is clearly an utterly hardened or 
depraved nature before the Court. It may well be granted that modern 
science is apt to be stern, and to pronounce many convicts so hopelessly 
bad that their extinction, or lifelong isolation, would be a relief, and, in a 
sense, a justice to their kind. This book has for its aim the notation and 
classification of the criminal, and particularly the female offender. It 
belongs to a school which is predominant at present in Italy; and if it 
does not go very far in the way of assistance to the actual or possible 
work of Criminal Courts, it is to be received with at least good humour. 
There is not much edification in the first eleven chapters, beginning with 
the skull of the female offender, and ending with the acuteness of sense 
and visual area of female criminals. But there are, here and there, some 
just observations in chapters twelve to eighteen on the born criminal, 
occasional criminals, hysterical offender, crimes of passion, suicides, criminal 
female lunatics, epileptic delinquents, and moral insanity. That “ Women 
are very rarely criminal when compared with men, but when criminal they 
are infinitely worse” is possibly true but not particularly new. This is 
expanded in another passage— The majority of female delinquents are led 
into crime either by suggestion of a third person, or by irresistible tempta- 
tions, and are not entirely deficient in the moral sense ;” but there is ‘a 
small proportion whose criminal propensities are more intense and more 
perverse than those of their male prototypes.” But the author or authors 
have evidently no high opinion of women in general. “The normal woman 
is deficient in moral sense and possessed of slight criminal tendencies, such 
as vindictiveness, jealousy, envy, and malignity, which are usually 
neutralised by less sensibility and less intensity of passion.” Woman 
is the conservative element of the race, and is always subject to atavism. 
She has little sense of the difference between meum et tuum, and 
she is greedy, and incapable of friendship with her own sex, “owing 
to the latent antipathy of women towards one another.” Occasionally 
there is an epigram explanatory of the peculiar line of offence which 
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degraded woman takes. ‘The primitive woman was rarely a murderess, 
but she was always a prostitute”—which is surely a little strong 
for students of primitive marriage. “ Man not only refused to marry a 
deformed female, but ate her”—is a peculiar way of explaining the differ- 
ences, noted with entire gravity, between prostitutes and female thieves, the 
former having a larger proportion of attractive fair hair than the latter. But 
women are tougher than men, and live longer even in the prostitute class. 
They are, however, so fickle and feather-headed that they cannot be trusted hy 
their male confederates in crime, and so, along with their gentler force of 
mind and body, they have not generally the same chances as men in a 
criminal career. The most alarming, however, of the authors’ observations 
is that “criminality increases among women with the march of civilisation.” 
“The inferior psychical activity of women” is not inconsistent with their 
telling lies “ with greater coherence and audacity” than men. The oppor- 
tunities now offered for the higher education of women turn to their 
destruction. “The occasions which present themselves to draw the 
naturally moral woman into crime are multiplied now by the higher 
education conceded to females, but of which they can make no use by earn- 
ing their bread in offices or professions.” In this relation, and speaking of 
the well-known facts as to abortion in the United States, the authors 
observe: “This phenomenon is due undoubtedly to the ever larger share 
which women are beginning to take in professions and business, thanks to 
the natural development of capitalism, and which, by rendering maternity 
a positive misfortune, causes abortion to be almost a social necessity.” It is 
not to be thought that such conceptions will be accepted generally. It must, 
however, be noted that, while according to the authors there are fewer born 
criminals among women than among men, these few are often much more 
ferocious and more deliberate; as the female libellers, poisoners, and 
murderers generally. One particular feature of hysterical female offenders 
is their mania for calumny, and the success with which they apply it. 
Woman, as here presented, is a weak creature, occasionally impelled by evil 
passions, or domestic avarice, into crime. There is one feature of the female 
offender which must not be omitted in a legal journal, and that is the 
“affection and the extreme trustfulness of this class of women towards their 
advocates, especially if young and good-looking.” It may be that experience 
at Glasgow and other circuits hardly confirms this; but the philosophical 
explanation must not be omitted. ‘‘ This confidence in the lawyer is only 
a form of the feminine need of protection, which finds a stronger expression 
in love.” We need not give further quotations as to comparative sizes of 
limbs, and all the rest of the anthropometric nonsense, applied to the female 
offender as contrasted with the prostitute and the normal types of her sex. 
The book is not worth much, but it may have its value in developing 


among men, worthy to be so called, a chivalrous tenderness towards woman’s 
weakness and a horror of her being unsexed by certain modern influences 


and tendencies. 
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The Constitutional Antiquities of Sparta and Athens. By Dr. Gusray 
Gitpert. Translated by L. J. Brooks, M.A., Fellow of St. John’s 
College, and T. Nickuix, M.A., late Scholar of St. John’s College, 
London: Swan, SonnenscHern & Co., 1895. 


The discovery some five years ago of a papyrus MS. of the long lost 
’Adnvaiay TloAsreie of Aristotle has greatly stimulated interest in the con- 
stitutional history of Greece. This document, so unexpectedly restored to 
us from the tombs of Egypt, is now generally accepted as an authentic part 
of the larger Aristotelian Modsre/a, a treatise which contained a summary of the 
political constitutions of no fewer than 158 Greek States, and which is quoted 
by the writers of the early centuries of the Christian era more frequently 
than any of the other lost works of Aristotle. The part of this larger 
treatise, which related to Athens, was naturally of most interest to the 
scholars of the Greek world after the date of Aristotle, and was doubtless 
most frequently copied. Many copies of this part must have existed in 
Egypt; and it is, therefore, not surprising that this, rather than any other 
portion of the work, should have been preserved to us from the library of 
an Egyptian scholar. 

3efore the fortunate event of the discovery of the MS., Dr. Gustav 
Gilbert, of Gotha, had published an important work on Greek constitutional 
antiquities under the title ‘‘ Handbuch des Griechischen Staatsalterthiimer.” 
This treatise was in two volumes, the first volume dealing with the con- 
stitutions of Sparta and Athens. In 1893 a second edition was published, 
and every page of the new edition attests the extent to which our knowledge 
of the Constitutional History and the Antiquities of Athens has been 
enriched by the discovery of the Aristotelian treatise. It is the first 
volume of this second edition which is now presented in an English 
dress. 

Dr. Gilbert’s account of the constitutions of Sparta and Athens is 
divided into two parts—(1) a sketch of the historical development of the 
constitution; and (2) a detailed description of its component parts. In 
the latter portion are included comprehensive discussions of such subjects as 
the constituent elements of the population ; the system of administration ; 
the judicature; finances; and military matters. Thoroughness and 
accuracy are conspicuous in every page of the work. Most of the ancient 
texts and inscriptions, from which our information is derived, are quoted in 
extenso in somewhat voluminous notes. References are also given to the 
more accessible modern authorities, German and English. There is a well 
constructed table of contents which, combined with a fairly complete index, 
greatly facilitates reference. 

The translators have done their work thoroughly well. The traces of 
German idioms and phraseology are few. We doubt not that, when the 
merits of the work become known, it will be frequently in the hands of 


English students of Greek history. 
J. M. Irvine. 
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Recueil des Traités et Conventions conclus par la Russie avec les 
Puissances Etrangéres, publié d’ordre du Ministére des Affaires 
Etrangéres. Par F. de Martens. Tome xi. Pp. xvii and 492. 
Traités avec l’Angleterre, 1801-1831. St. Pétersbury, 1895. 


About three years ago we noticed in a former number of this Review 
(iv. p. 372) the tenth volume of this series of treaties, containing the treaties 
with England from 1710 to 1801. This present volume fully maintains the 
expectations raised by the last. The distinguished editor has found his 
material so bulky and so interesting that he has been compelled to spread 
the documents of the present century over two volumes. British readers 
will regard with the intensest interest the very full narratives which precede 
the various treaties. These are clear, elegant, and studiously impartial. 
One cannot help comparing the events described with more recent ones, 
and noting how friendship becomes jealousy, and open hostility gives place 
to close alliance, all through force of “circumstances.” In the former 
volume we saw Russia and England as friends, their material interests 
being so remote that at the beginning of the present century the two States 
might be formally at war without entailing military operations! The 
friendship for the Czar culminated in the alliance which crushed Napoleon. 
We even invited Alexander to England, where he was hospitably enter- 
tained, and received from Oxford the degree of D.C.L. It was after this 
that he sent four students to this country to learn the system of Bell and 
Lancaster in our schools. But from 1815 onwards we find a perpetual strain 
of the bond uniting the two governments, until it actually snapped in 1854. 
The British Cabinets, with their changing ministers, dependent on popular 
support, and distracted by disturbances in Ireland, are a source of sore per- 
plexity to the ministers of the Russian Emperor. They preach non-interven- 
tion in France and Italy, but sympathise with rebellious Poles, and offer to 
mediate between the Emperor and Asiatic tribes. The Russians regard their 
relations to these tribes as domestic affairs, and refuse to treat them as inter- 
national. Professor Martens gives a full account of the interventions 
in Greece and in Holland, which explains clearly the motives and con- 
duct of the Russian Government. This volume contains also the Russian 
award in the arbitration between the United States and this country— 
adverse to the latter—and the beginnings of the Behring Sea dispute. 

It may perhaps be questioned whether the account of the treaty of 
Tilsit is perfectly fair to Canning. According to Professor Martens it was 
the bombardment of Copenhagen which proved the last drop in the cup, 
and caused its overflow, making the Franco-Russian Alliance inevitable. 
If the British Government did not know the secret clauses of the treaty, it 
foresaw them and forestalled them. It seems a straining of language to call 
such an effective blow to a common enemy the desertion of their allies. 
Russia complained of being left alone by Britain, and thereupon threw its 
weight into the opposite scale. It may also be questioned whether the 
worl “perfidie” is rightly applied to the policy of Bernadotte. If he had 





294 THE JURIDICAL REVIEW. 


betrayed his adopted country and his subjects to Napoleon, his policy would 
have been infamous. To resign would have been cowardly and treacherous, 
If Napoleon for his own purposes secured the election of Bernadotte to the 
Swedish throne, any obligation of gratitude to him was merged in the 
greater obligations to his subjects and other European states. 

W. G. M. 


The Principles of Summary Criminal Jurisdiction, according to the 
Law of Scotland. By Henry Hittoyn Brown, Procurator-Fiscal of 
Elginshire. Edinburgh: T. & T. Cuarx, Law Publishers, 1895. 


Mr. Brown’s book will be much appreciated by those who are engaged in 
the administration of justice in the Summary Criminal Courts of the country. 
The statutes regulating procedure are numerous and full of pitfalls ; but with 
this treatise as a lamp to their feet, magistrates and fiscals may thread their 
way through the mazes with tolerable security. Mr. Brown’s position as 
Procurator-Fiscal of an important county, has necessarily supplied him with 
large stores of experience, and it is easy to see that these have been 
copiously drawn upon in the preparation of this book. While it has been 
written chiefly with a view to the necessities of the prosecution, the interests 
of the defence are not neglected, and the prisoner’s agent will find many 
useful hints which he may turn to account for the benefit of his client. 
The chief objections to competency and relevancy are discussed and illus- 
trated by numerous cases, and the flaws which may lurk in convictions are 
also the subject of an excellent chapter. To the professional lawyer, who 
understands the rudiments of his business, the book will appear in places to 
be somewhat diffuse, and to contain a little too much elaboration of thie 
obvious; but when one remembers that many of those engaged in the 
administration of justice in the inferior Courts have not had the advantage 
of a legal training, the criticism loses much of its point. On the other hand, 
there are passages where a little more fulness in exposition would not have 
been amiss. For example, the statement on page 149 that ‘ Under thi 
provisions of certain statutes the whole case against the respondent may be . 
proved by the oath of one credible witness,” might well have been ampli- 
fied by a reference to the statutes (Salmon Fisheries Acts, Roads and 
Bridges Act, Trespass Act, &c., &c.), under which this is permissible. One 
novel and maddening feature of the book is its index of cases cited. In 
place of mentioning the page of the book where the case is to be found, a 


reference is given to the chapter, division, section, and paragraph. As 


these divisions are not marked throughout the book, on the margin or 
otherwise, this method of citation involves a reference to another index, 
before a case is found, It is to be hoped that no future writers will follow 
a system so clumsy and exasperating. 


J. J. ©. 
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Negligence in Law. Ly Tuomas Deven, Barrister-at-Law. London: 
Stevens & Haynes, 1895. 


This work, which is the second edition of “ Principles of the Law of 
Negligence,” has increased in size, bulky as the first edition was, and now 
appears in two volumes. Though re-arranged, and in parts re-written, the 
work is substantially a bringing down to date of the first edition, and the 
description of the author’s plan and method of treatment, given in these 
columns (Vol. ii., p. 88) in reviewing it, is still applicable. Negligence 
is treated of throughout the whole law, and is not dealt with only as a 
tort, or only in so far as it grounds an action. Wrongs arising from 
negligence, and independent of contract, are discussed in the first volume, 
while the second is occupied with negligence arising in connection with 
contract, and with negligence in raising the plea of estoppel. The arrange- 
ment is serviceable, and readiness of reference is further promoted by an 
exhaustive index. 

The contents of the work are not so much statements of the law as 
statements of all the cases that have occurred, and a recital of all that has 
been said upon this branch of the law, along with discussions and observa- 
tions by the author himself. 

“ach case of importance is fully set forth, copious extracts are made 
from the judge’s opinions, and comments and qualifications occurring in 
subsequent cases are noted. In addition, also, to the cases and comments 
in the text, other illustrations and disquisitions are entered in the notes. 
Authority is heaped on authority, both on leading and on side issues, till 
research is exhausted. 

Such a book is bound to be lengthy, and inasmuch as the method of 
treatment has the merit of exhaustiveness, much in the way of bulk may be 
excused, but the size of the book, and the consequent labour of finding the 
point wanted, are intolerably increased by the introduction of much that is 
hardly relevant, and of much that is totally irrelevant. For jxstance, the 
discussion of what constitutes a common carrier (pp. 1049 et seg.), belongs 
properly to the subject of Contract, and not to the subject of the negligence 
of a person who has the character of a carrier. A similar criticism may be 


made on every chapter in the second volume, particularly that on Estoppel, 


and generally it may be said that throughout the work a tendency is indulged 
in to follow the matters dealt with into departments of the law other than that 
of Negligence. These are grave enough defects, but more inexcusable faults 
are abundant. On p. 1369 there is set forth a short history and estimate of 
Antonio Giordano, the painter (extracted from Bryan, “ Dictionary of Painters,” 
and Champlin, “‘Cyclopedia of Painters”), and we are also treated to Ruskin’s 
estimate of a sculptor (supported by a reference to Rusk. Lect. on Archit. 
Add. to sect. II. p. 108 of Ed. 1891). For the further enlightenment of 
the reader on the subject of negligence it is related on p. 122 that the 
Roman feast of the Palilia is more accurately described as “ Parilia, a 





S.A ARERR aes I De =I aN 








296 THE JURIDICAL REVIEW. 


festival on the dies natalitius of Rome in honour of Pales, when sheep were 
more effectually purified by being compelled to run through the fire, and at 
which the shepherds did the same.” Another example of a statement not 
properly pertaining to negligence, or, indeed, proper in any relation, is to be 
found on p. 624, anent the introduction of “bubbly-jocks into France.” 
The introduction of rubbish like this, and a discursive method of treatment, 
have inflated the work to 1779 pages, when half that number would have 
contained all the material relevant to the topic under discussion. The 
faults of the first edition have not been excised, but have been amplified, 
while the excuses, which are pleadable in the case of a first edition, no 
longer exist. It isa pity that the industry exercised in the collection of 
this mass of authority should have been so badly regulated, as such cum- 
brous irrelevancies interfere with the usefulness of a book of reference, and 
deprive it of any higher value. The work is neither a digest of decisions 


nor a statement of principles, and can never have any authority. 


A. T. Gugce. 








on Decided Cases. 


Exterritoriality—The appeal of the Japanese Government v. The 
Peninsular and Oriental Steam Navigation Company raised an interesting 
and important question as to the jurisdiction of British Consular Courts in 
China and Japan; and the decision of the Privy Council (3rd July, 
1895), is the latest illustration of the working of that special department of 
Private International Law which, under the general name of exterritoriality, 
deals with the private rights of Europeans dwelling in Eastern countries. 
These rest upon treaty stipulations, securing for the Western immunity 
from proceedings in local courts, and substituting the extra-territorial juris- 
diction of the tribunals of his own country. Such treaties, originating in 
distrust of the local tribunals and the systems of law administered by 
them, were rendered necessary by the complete want of harmony between 
Western civilisation and Eastern ideas in these respects. In Great 
sritain the exercise of the treaty rights is regulated by statutes now con- 
solidated in the Foreign Jurisdiction Act of 1890, by which the Queen is 
empowered to pass orders in Council defining the jurisdiction and powers of 
Iler Consular Courts in the East, and providing an appeal from their 
judgments to Her Privy Council. The appellate jurisdiction resides in 
the Sovereign herself, and the Council is merely an advisory body oceupy- 
ing a position analogous to that of assessors in an ordinary judicial tribunal. 
But as the Queen, being a constitutional sovereign, always wills what she 
is legally advised is right, and as the Consular Courts necessarily come in 
contact with an infinite variety of local foreign laws, the Privy Council has 
to fulfil the functions of an international tribunal for a large part of the 
civilised world. In the present case it had to adjudicate upon the rights of 
parties arising out of the collision, in Japanese waters, of a steam cruiser 
belonging to the Emperor of Japan, called the Chishima, with a steamer 
called the Ravenna, belonging to the P. and O. Company. The Japanese 
Government claimed 850,000 dollars against the British subjects in the 
British Consular Court for Japan, and the latter counter-claimed 100,000 
dollars, alleging the sole blame to lie with the Chishima, and no fault to be 
attributable to their ship, the Ravenna. The question raised by the appeal 
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was whether the counter-claim (not recognised by Japanese law) should be 
allowed, and its decision turned upon the nature and extent of the jurisdic- 
tion conferred by the treaty with Japan upon the British Consular Courts in 
that country. If these had been ordinary Courts of Admiralty jurisdiction, 
the counter-claim would have been considered along with the original 
demand, and if both ships were proved to be in fault, the damage sus- 
tained by both vessels would be ascertained, and each would bear half of 
the total loss. The treaty with Japan of 1859 contained a clause according 
to Great Britain the so-called “most favoured nation” treatment, and the 
treaty of Japan with the United States of America of 1860 provided in 
effect that the American Consular Courts should be open to Japanese credi- 
tors claiming against American citizens, while in like manner the Japanese 
Courts should be open to American citizens for the recovery of their just 
claims against Japanese. The treaty entered into between Austro-Hungary 
and Japan in 1869 was substantially to the same effect. And the 
result, as the Privy Council held, was that, while a British subject had 4 
right to have the claim against him of a Japanese decided, not by the local 
Courts of Japan, but by the British authorities exercising extra-territorial 
jurisdiction in that country, his complaint against a Japanese was equally 
committed to the decision of the Japanese Courts. In other words, neither 
country waived the right to adjudicate upon the claims of the citizens of 
either against their own subjects. To the Privy Council it seemed, there- 
fore, that to allow the counter claim would be in violation of the treaty and 
in excess of the jurisdiction which the sovereign power of Japan, in deroga- 
tion of its sovereign rights, had granted to the British Consular Courts. It 
was objected that refusal of the counter claim might inflict hardship upon 
the British subjects and give rise to grave inconvenience. But such hard- 
ship and inconvenience were, it was answered, only a necessary result of 
the immunity afforded them from suit in the local Courts, and only the 
price they must pay for it. But for the treaty, British subjects would 
undoubtedly be liable to process in the Japanese Courts, which, as the 
ground of action arose in their territory, would have complete jurisdiction 
to deal with the case whether the defender were a British subject or a 
Japanese. And the Privy Council pointed out that the British subject . 
could not claim the advantage of being amenable exclusively to his own 
Consular Court, and at the same time object to the limited jurisdiction 
which alone it possessed. 

There is an impression in legal and diplomatic circles that the Japanese 
Government will rest content with having obtained this favourable construc- 
tion of their Treaty rights from the Privy Council. Even should the liti- 
gation of the Company proceed, and the Company fail in proving that the 
Ravenna was without fault, but it appears that both vessels were in fault, 
relief might perhaps be obtained under the equitable jurisdiction of the 
Consular Court to refuse payment of damages, unless the party also in fault 
submits to a proportional reduction (see 3 W. Robin. 38). It is a pity that 
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the Privy Council had no opportunity of pronouncing on the point, as to 

which the British Court of Japan and the Supreme Consular Court for 

China and Japan differed—viz., whether the collision, although occurring in 

Japanese territorial waters, did not truly occur on “the highway of nations,” 

and was rot, therefore, subject to maritime law as to the resulting liabilities. 
G. Warpbiaw Burnet. 


The One-Man-Company Case—(Salomon v. Broderip, Times Law 
Reports).—This is an important case. The system by which a trader trans- 
forms his business into a “ private” limited company, composed of himself 
and half-a-dozen others, with a nominal interest, is liable to much abuse, and 
in the present case has been tested and condemned, and the rights of onerous 
creditors vindicated. It is worth while examining the grounds on which the 
Court proceeded. 

Aaron Salomon, a leather merchant in London, entered into a contract 
with a trustee of the intended company, selling his business to the Company 
at prices for goodwill, fixtures, stock-in-trade, and other assets, amount- 
ing in all to £38,782, payable partly in cash and debentures, and partly in 
fully paid shares, the vendor agreeing not to carry on business for ten years 
within a twenty miles’ radius, and to pay the existing debts of the business. 
In framing the agreement, no one acted for the intended Company, and the 
prices fixed were exorbitant, greatly exceeding the figures in the balance- 
sheet. It was part of the agreement that £10,000, part of the £16,000 for 
stock-in-trade should be payable in debentures of the Company. The 
memorandum and articles were signed by Mr. Salomon, his wife, daughter, 
and four sons, all of full age, for one share of £1 each. The capital 
was £40,000. Except the six shares, all were held by Mr. Salomon, 
and, so far as representing the above inflated prices, were deemed fully 
paid, The agreement was adopted by the Company, and duly filed with 
the registrar, and debentures to the amount of £10,000, charging the 
whole assets of the Company were issued to one Lroderip in security of 
£5000 lent by him to Salomon, and by Salomon to the Company. A 
winding-up order having been made, and the Company having paid off 
Broderip, the debentures were claimed by Salomon as a first charge in 
his favour, to the extent of the remaining £5000 and interest, on the 
assets of the Company. This exhausted the assets and left an esti- 
mated deficiency of £8000 of unsecured debts due to trade creditors, 
The liquidator sought either to set aside the agreement and compel Salomon 
to repay £29,257 received under it by him in cash from the Company ; or, 
alternatively to compel Salomon to indemnify the Company against its 
debts, on the ground that the Company’s business was really Salomon’s, 
carried on by him in its name. The latter alternative was suggested by 
Justice Vaughan Williams, and the pleadings were amended in order to 
embrace it. He held that the business belonged to Salomon and no one 
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else, that he had chosen to employ as agent a limited company, that he was 
bound to indemnify his agent (the company), and that the agent had a lien 
on the assets, which overrode the principal’s claims. In his view the 
relation of principal and agent existed between Salomon and the Company, 
and their identity being established, the creditors of the Company became 
the creditors of Salomon, and could have sued him. He accordingly granted 
decree in favour of the liquidator against Salomon for the amount of the 
unsecured debts, and a declaration of lien. 

The view taken by the Court of Appeal and expounded by Lord Justice 
Lindley was, that the incorporation of a company with six nominated 
dummies was an ingenious scheme to do what the legislature never intended, 
and the Company was therefore a corporation created for an illegitimate 
purpose. The Company must, however, be regarded as a corporation carrying 
on business as principal, and liable in its corporate capacity for its debts, but 
entitled to indemnity from the person for whose benefit it was carried on. 
He would liken the company not to an agent but rather to a trustee 
improperly brought into existence by Salomon to do what the statute 
prohibited ; and he would not go so far as to say that the creditors of the 
Company could sue Salomon, whose liability to indemnify the Company 
rested, not on his holding nearly all the shares, but “on the purpose for 
which he formed the Company, and the way he formed it, and on the use 
which he made of it.” 

Lord Justice Lindley further held that the sale of the business was a 
device to defraud the creditors; a mere sham, which could be set aside if 
necessary, in order to obtain assets with which to pay creditors, even though 
all the shareholders had agreed to it, for they were simply assisting 
Salomon to carry out his scheme. Accordingly, he prefaced the order of 
the Court dismissing Salomon’s appeal with a declaration that the Court 
was of opinion that the formation of the Company, the agreement, and the 
issue of debentures under it were a scheme to enable him to carry on 
business in the name of the Company with limited liability, contrary to the 
true intent and meaning of the Companies Acts, and also to enable him to 
obtain, by means of the debentures, a first charge on the assets and a 
preference over the Company’s creditors. 

Lord Justice Lopes concurred, and proceeded on the general ground 
that though the incorporation of the Company was perfect in every 
detail, yet the business was in truth and fact the business of 
Salomon; the company was a mere nominis wmbra, under cover of 
which he sought to trade with limited liability, and having a_ priority 
over unsecured creditors; that it would be lamentable if such a scheme 
could not be defeated ; to legalise it would be a scandal. The competent 
remedies he suggested alternatively, were either to set aside the sale as a 
fiction and invalid; or, to declare the Company a trustee for Salomon, 
whom Salomon, the cestwiquwe trust was bound to indemnify ; or, to declare 
that the formation of the Company, the agreement and the issue of the 
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debentures were devices as above ; or (probably) a sctre facias to repeal the 
certificate of incorporation. 

Lord Justice Kay concurred in the judgment, but his opinion is not yet 
reported. 

There is obviously some uncertainty in the judicial mind as to the true 
ground of judgment. The remedy originally sought was rescission of the 
agreement under which the Company was formed, and repayment of the 
whole money paid in cash under it. Justice Vaughan Williams felt unable 
to adopt this course, and suggested and facilitated an amendment by which 
the remedy should be confined to a claim for indemnity by the Company as 
agent against Salomon as principal for the amount of unsecured debt, a 
course which proceeded on the validity both of the agreement and of the sub- 
sequent incorporation of the Company. In the Court of Appeal the remedy 
of indemnity was adhered to, with the variation that the case was treated not 
as one of principal and agent but of trustee and cestuique trust ; while 
at the same time the order confirming Justice Vaughan Williams’ decree 
was prefaced with a declaration that the formation of the Company was a 
scheme for illegal purposes, and in fraud of the Companies Acts, a view 
which would have justified the recission of the agreement as originally 
craved. In short, while the Court of Appeal declare the Company a 
corporation, owing its existence to an illegal and fraudulent device, 
unauthorised by and in defiance of the legislature, they yet hold it a legal 
persona, capable of sustaining the relations of trustee and debtor and 
creditor, and that its vice consists in the purpose for and the way in which 
it was formed, and the use which its author has made of it. It is at the 
same time conceded that the incorporation of the Company was perfect in 
every statutory detail. 

This is not very satisfactory, for if a method prescribed by statute is 
accurately observed, it is a strange thing to deny its effect because its 
purpose, and the use to which it is put, are reprehensible. The statute 
having sanctioned the method, the legislature is at fault, not the lieges. 

However that may be, there need, it is thought, be no alarm on the 
part of those who have used this method to transform their firms into 
private limited companies, if the concern was transferred to the company 
at its fair value, and there was some independent person charged with the 
interests of the inchoate company, both of which features were here 
absent. The transaction will then be unchallengeable, and have all the 
characteristics of a sale by one person (the firm and its partners) to a 
separate person (the limited company), although the members of the 
company are just the partners of the firm. This point was so far tested in 
the case of John Foster & Sons, 1894, 1 Q.B.D. 516, where the Revenue 
officials successfully maintained that such a transfer was a veritable “ con- 
veyance on sale” from one person to another, and therefore chargeable with 


ad valorem stamp duty. 
J. CAMPBELL LORIMER. 
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Divorce for Desertion.—JJackenzie v. Mackenzie, 32 S.L.R. 455. — 
Although the judgment of the Second Division in this case was affirmed by 
the House of Lords, the only question of law which it was found necessary to 
decide was whether the facts proved amounted to cruelty. The House of 
Lords held that the wife had proved saevitia on the part of the husband, such 
as would have entitled her to a decree of separation. That being so, it was 
impossible for him to succeed in an action of divorce against her for desertion. 
His conduct had been such that she was legally justified in non-adherence. 
The case will be valuable mainly as indicating the tendency to relax in some 
degree the rigour of the older canons as to cruelty. A course of persistent 
tyranny exercised over a delicate wife may have a far more injurious effect 
upon her health than an occasional act of violence. It may not be easy to 
say at what point legal saevitia begins; but no lawyer will be disposed to 
regret that moral cruelty should be taken into account. The only physical 
violence which was proved would not in itself have amounted to “ cruelty ” ; 
but upon a review of the whole history of the married life of the spouses, 
the House found that—as it was stated by Lord Watson—“ the circum- 
stances consisting in conduct on the part of the appellant creating mental 
distress sufficient to interfere with the respondent’s restoration to health, in 
menaces — sufficient to create a well-founded apprehension of physical 
restraint, and culminating in an act of violence against her person” afforded 
“ample grounds for holding that the respondent . .. would have been 
entitled to a decree of separation if she had chosen to insist for it.” 

Two questions of law, which were fully argued, and upon which opinions 
had been expressed in the Court of Session, did not need to be decided in 
the view of the facts which was taken. But the Lord Chancellor and 
Lord Watson took the opportunity of dissenting from the doctrine laid 
down by Lord Young and Lord Trayner, that the Act of 1861, by which the 
necessity for a preliminary action of adherence was dispensed with, had 
made an alteration in the substance of the law. In the opinion of Lords 
Young and Trayner it was now unnecessary to consider whether the defen- 
der would have had a good answer to an action of adherence. It was 
sufficient that she had “ reasonable cause ” for living apart. And by “ reason- 
able cause” it was not meant that she must prove that the husband had been 
guilty of cruelty or adultery. 

Lord Rutherfurd Clark, who dissented, expressed the view that the 
question was whether the wife had been so cruelly treated that she would 
have been held not bound to adhere, if the action had been one of adherence. 
In an article in this Review (Vol. v. p. 143), the authorities in support of 
this contention were examined, and the opinion was submitted that any 
other view would introduce great confusion into our matrimonial law. This 
opinion is now supported by the very weighty authority of Lord Watson 
and, practically, of the Lord Chancellor. Lord Watson clearly states that 
in his judgment decree of divorce by the Act of 1573 was the penalty of 
obstinate non-adherence, and that ‘‘ reasonable cause ” in that Act means such 
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a cause as would be a good defence in an action of adherence—ie., adultery 
or cruelty, and not, as Lord Trayner maintains, any other cause which the 
judge might in his discretion regard as a sufficient reason for refusal to 


cohabit. 

The further question was reserved, whether a lesser amount of cruelty 
would afford a good defence by a wife to an action of adherence than would 
have been sufficient to entitle her to decree in an action of separation. 
Lord Watson declined to treat the case of A. B. v. C. D., 16 D. 11], as 
a conclusive authority for the proposition that there is only one standard 
of cruelty whatever the nature of the action, and the Lord Chancellor rather 
indicates that a Court will not be bound to grant decree of divorce, though 
the misconduct of the pursuer falls short of cruelty in the strict legal sense. 
There is undoubtedly a good deal to be said for this view, which is sup- 
ported by Lord Fraser (“‘ Husband and Wife,” ii. p. 873). On the other 
hand, it is curious that no case can be cited in Scotland, in which cruelty 
not amounting to legal saevitia has been successfully pleaded as a defence 
to an action of adherence, though such actions were very common between 
1573 and 1861—z.e., for nearly three hundred years, and it would introduce 
a somewhat confusing element into the law to have different standards of 


cruelty, according to the category under which the case fell. 
. a, 


Mayor, &c., of Manchester v. M‘Adam [1895], 1 Q.B. 673.—This case 
decided a point of considerable general importance. The Corporation of 
Manchester, which has adopted the excellent plan of having a number of free 
libraries in different parts of the city, was assessed upon four of these under 
Schedule A. of the Income Tax Act, 1842 [5 & 6 Vict. c. 35], to the amount 
of £2283. Against this they appealed on the ground that a free library fell 
within the exemption in sec. 61, No. VI., of ‘any building the property of 
any literary or scientific institution, used solely for the purposes of such 
institution.” The Court of Appeal affirming the judgment of the Divisional 
Court, held that this exemption did not apply. The technical argument 
was that a free library which belongs to a corporation in trust for the rate- 
payers is not the property of a “literary institution.” Even in these days, 
a municipal corporation is not invariably distinguished by the literary and 
scientific graces of its members, and its ends and aims are not purely 
academic. In addition, it was forcibly laid down by Lindley L.J. and 
Rigby L.J., that free libraries supported by rates were undreamt of in 1842, 
and that the object of exempting literary institutions from income tax was 
to encourage landowners to give land to institutions supported by voluntary 
subscriptions. Lord Esher, M.R., dissented on what, with all respect, 
seems a slender ground—viz., that in the Public Libraries Act, 1892, 
public libraries are referred to as ‘‘ institutions.” 

We do not know if a public library has ever claimed exemption from 
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local rates under the Act 6 & 7 Vict. c. 36 which is “An Act to exempt 
from county, borough, parochial, and other local rates, land and buildings 
occupied by scientific or literary societies.” Such a claim, if made, would 
be open to the same objections as the claim for exemption from income tax 
in the Manchester case. It does not appear from the cases under this Act 
discussed in Castle on “ Rating,” that the question has been raised. In 
passing it may be remarked that the cases are very fully reviewed in a 
paper by Mr. David Crichton, advocate, which is buried away in Volume 


XX. of Scottish Law Tracts (1881). 


Sherras v. De Rutzen [1895], 1 Q.B. 918.—Few persons will be dis- 
posed to quarrel with the judgment, of Day J. and Wright J., that a 


publican who honestly and on reasonable grounds believes that a constable 
is off duty, ought not to be punished for supplying him with liquor. Here 
the policeman had removed his armlet, the publican said he supposed him 
to be off duty, and the Court believed him. Wright J., in holding that 
the bona fide belief of the publican was a good defence, made a valuable 
analysis of the cases in which the mens rea is not essential to the constitu- 
tion of an offence. 

The principal exceptions are either—1l. Acts not really criminal, but 
prohibited in the public interest—e.g., innocent possession of same by a 
carrier, as in Rex v. Marsh, 2 B. and C. 717; innocent possession of 
liquorice by a beer retailer, as in Attorney-General v. Lockwood, 9 M. and 
W. 378. In this class of cases proof of guilty intention is peculiarly diffi- 
cult, and the statutes have accordingly made the factwm itself an offence, 
without requiring proof of the animus. 

2. Cases of nuisance, as—e.g., Reg. v. Stephens, L.R. 1 Q.B. 702, where an 
employer was held liable on indictment for a nuisance caused by workmen 
without his knowledge, and contrary to his orders. 

3. Cases in which the proceeding is criminal only in form, and is 
really a summary mode of enforcing a civil right—e.g., unconscious trespass 
in pursuit of game, see Morden v. Porter, 7 C.B., N.S. 6415; or unconscious. 
dramatic piracy, as in Lee v, Simpson, 3 C.B. 871. 








ee) ee od 


ie 


INTERNATIONAL BANKRUPTCY CODIFICATION. 


HE main difficulties of the international bankruptcy law 
arise from the fact that, nearly everywhere, the national 
bankruptcy codifications have assumed a merely municipal, 
even a local and egoistical character, while the juridical 
relations of business have extended themselves over all the 
world. It is, in the following lines, my intention, to develop 
a few considerations on the matter, especially from the point 
of view of England and the British Empire. 

I shall attempt to show successively :— 

I. How the actual application of the bankruptcy laws 
in international relations leads to intolerable violations of 
Justice ; 

II. How a practical attempt could be made to arrive at 
an international codification ; 

III. What must be the leading principle of such a 
codification. 

I. 


The common principle of the bankruptcy laws of all the 
civilised nations cannot be better illustrated than by the 
short and energetic expression of an English Court : “ Justice 


founded on equality.” By various means, but in the same 


sense, laws have attempted to avoid fraudulent alienations 
of property by the bankrupt, and abusive acts of one or more 
isolated creditors, desirous to enrich themselves at the cost of 
their fellow-creditors. Thus the final purpose of the bank- 
ruptcy proceedings is everywhere to promote the equitable 
and regular division of the whole property of the insolvent 
debtor among all the creditors. But it is a fact that laws, 
VOL. VII.—NO. 4. x 
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very generally, have concentrated all their strength on the 
case of a bankruptcy, adjudged by the national Courts of the 
legislator, and that they observe carefully the strictest non- 
intervention, when the bankruptcy proceedings have been 
opened by foreign Courts, even within the limits of their 
most natural jurisdiction. It is easy to understand the 
logical consequences of this national egoism. In many cases 
the bankrupt will have liberty to alienate fraudulently pro- 
perty situated abroad, and, on the other hand, one or more 
creditors, specially creditors residing in the foreign country 
where the property of the debtor may be situated, will be 
able to seize the said property for their _ particular 
benefit. 

Although the above-mentioned consequences are very 
generally admitted, there are remarkable exceptions. Especi- 
ally I can say, that the rule adopted by the practice 
of the English Courts, is highly reasonable and _ liberal. 
I do not allude here to the provisions of the English legisla- 
tion (section 117 sqq. of the B.A. 1883) enforcing, in the 
European and extra-European parts of the Empire, the orders 
of the Courts having jurisdiction in Her Majesty's dominions. 
More particularly 1 have in view the effect of a foreign 
bankruptcy in England. The highest modern authorities, 
as WESTLAKE, Dicky, ALDERSON, FooTr, NELSON, are unani- 
mous as to the leading principle admitted by the English 
Courts. This principle gives to the bankruptcy, adjudged 
in the foreign country wherein the bankrupt is domiciled, 
the effect of vesting in the foreign trustee the personal 
property of the bankrupt. The rule is not extended to 
immoveables situated in England ; but, as bankruptcy is very 
often a consequence of trade, and as trade generally is 
limited to moveables, the English principle is very conclusive, 
and will often prevent fraudulent and inequitable acts, as far 
as regards property situated in England. 

In order to illustrate the contrast between the above- 
mentioned doctrine and the rules adopted in some other 
countries, I beg to call attention, shortly, to the American, 
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and more specially to the German, law on the matter. 
According to the best authorities, WHraTon, Srory, 
Wuarton, Kent, Dup.trty FIELD, etc., the settled doctrine 
of the Courts of the United States gives effect to a 
foreign bankruptcy, but only on condition that no rights 
of creditors, citizens of the United States, appear to be in 
opposition to the claims of the foreign trustee. The foreign 
trustee is preferred to foreign creditors, but domestic credi- 
tors have liberty to seize, and to sell for their own benefit, the 
estate of the foreign bankrupt, as far as it is lying within 
the territorial jurisdiction of the United States. This 
doctrine, undoubtedly, is founded on a very good principle, 
the protection of resident creditors, but the protection is 
exaggerated, and to a certain extent opposed to justice. 

The most painful dissonance with regard to the English 
rule is certainly the provision of section 207 of the German 
statute of bankruptcy, enacted in 1879, and providing that 
the foreign bankruptcy does not constitute a bar to seizure 
and execution of the property situated in Germany, even 
when the debtor has his domicile in the country wherein the 
adjudication has been made. There is no unanimity in the 
(serman learned world as to the effect of foreign bankruptcy 
in general, but the most severe doctrine seems to dominate. 

The practical result of the contradictory rules of England 
and Germany will be as follows:—If a German debtor, 
legally insolvent in his own country, is entitled to personal 
property in England, this property will be secured by the 
English Courts to the common benefit of all the creditors 
represented by their legal trustee. On the contrary, if an 
English subject is adjudged a bankrupt in England, his 
German goods are nevertheless subject to individual seizure 
and sale in Germany, and an isolated German ereditor, 
nearer to the goods, and easily more vigilant than his fellow- 
creditors, will be able to secure to himself full payment. In 
the United States, under the above-mentioned condition, the 
result would eventually be the same. 
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I. 


Now we have searched the wound let us see how to heal 
it. The proposed remedies must be touched as well from the 
point of view of their efficacy as from that of their practical 
applicability. Unfortunately, the first-mentioned quality is 
generally in the inverse ratio of the other, and we shall have 
to look for the relatively best solution adequate to the least 
unpractical means. 

Without doubt an imperial, or federal, bankruptcy law for 
the world, elaborated by a parliament, assembled according 
to the rules stated with such’ high-souled faith by the late 
Edinburgh professor, Lorimgr, would give us the most com- 
plete solution of all our difficulties, but I must confess that 
I do not think that this endeavour would be practically 
attainable in the present state of the world’s affairs. 

More practical would be, certainly, an assimilation of 
the bankruptcy laws, without unity. A scheme of rules 
could be elaborated in common, and enacted successively by 
all the existing parliaments or legislative powers of the civil- 
ised nations. This way has been followed, for the élite of 
mankind, under the initiative of the United Kingdom in 
the rules and regulations for the prevention of collisions at 
sea. But, while for collisions at sea it was necessary to have 
entirely identical regulations, the same necessity is certainly 
not existing for all the provisions of a bankruptcy law. In 
each country, the bankruptcy laws have grown up with the 
development, not only of the whole civil law, but even of 
the economical conditions of business; they are intimately 
connected with the general juridical situation of the people. 
An identification of the bankruptcy laws of the world cannot 
precede the identification of business life; it must, on the 
contrary, follow it. An attempt to give to the various 
nations entirely identical bankruptcy laws would, at the 
present time, be rather foolish. 

This being the case, we must give up every attempt to 
arrive at an identification of all parts of the law of bank- 
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ruptey, and content ourselves with some principles of har- 
mony, regulating the effect to be given by the Courts of one 
country to bankruptcy proceedings opened in another, within 
the limits of the natural jurisdiction of the last country. 

In endeavouring to reach this smaller result, we are met 
by a final alternative. 

Such harmony as I have mentioned can be obtained by a 
treaty, or by identical rules to be inserted in the national laws. 

I will not say that a treaty of this kind would be an 
impossibility. Between some groups of sister nations similar 
treaties have already been concluded, as between France and 
Switzerland in 1869. Some other vital interests of human 
society as, for instance, postal and telegraphic intercourse, 
and continental railway traflic, have been regulated by treaties, 
which include a large part of the world. But, nevertheless, the 
remedy of legislation, in such a matter as bankruptcy, seems to 
be more practical than a diplomatic covenant. Treaties are 
necessary where obligations are to be imposed on nations, 
as contracting parties, while, in the matter of bankruptcy, 
only the rights of individuals in their relations of business 
are concerned. A treaty, regulating matters of private 
law, although submitted to the approbation of parliament, 
would bind the parliament of the future, and restrain its 
full power of legislation. ‘The same difficulties would not 
arise from identical laws, and the power of regulating 
the application of the rules, in order to bring them into 
a logical relation with the other parts of the national law, 
would remain full and free to each nation. 

I should, therefore, come to the conclusion that, in the 
present state of international law relations, the elaboration of 
identical rules of harmony to be inserted into the national 
bankruptcy laws, would give us the highest degree of perfec- 
tion consistent with the greatest practical efticiency attainable. 


Il. 


In conclusion, what would be the substance of the inter- 
national rules of harmony ? 
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Their object would be to secure that a bankruptcy, 
adjudged by an authority having jurisdiction, and duly 
advertised, would operate universally to prevent everywhere 
fraudulent alienations and abusive selfish acts. 

This rule includes four points to be passed in review :— 

1. The jurisdiction ; 

2. The publication ; 

3. Fraudulent acts of the debtor ; 

4, Selfish acts of isolated creditors. 

The first question, the jurisdiction, is certainly the capital 
one. I may say that if this question could be resolved in 
a sound and evident manner, the other points would follow, 
as the waggons of a well-fastened railway train follow the 


engine. 

But the question is really delicate. 

There is, in the first place, a natural norm of jurisdiction. 
As the proceedings in bankruptcy have to concentrate the 
exercise of the rights of the bankrupt’s creditors, the Court, 


established in the centre of the business life of the debtor, 
will be naturally indicated for the initiation and the control of 
the proceedings. Although the expressions ‘“‘centre of business 
life” and “domicile” are not equivalent, I will not insist 
here on the difference, but shall simply speak of the Courts 
of the country, wherein the debtor is domiciled, as the 
Courts entitled to natural jurisdiction. 

If we had only to do with this natural norm of jurisdic- 
tion, the difficulty would not be great, and it would be com- 
paratively easy to arrive, on this basis, at an international 
delimitation of jurisdiction, giving authority to the Courts 
of the domicile of the debtor. 

But next to this natural norm of jurisdiction, there 
are other norms, with a secondary but, nevertheless, 
important character. A debtor, although he is not domi- 
ciled in a country, may come under its jurisdiction in 
various manners. He may, perhaps, carry on business within 
its territory; or, as a temporary resident, or even as a 
traveller, commit therein some act qualified as “act of 
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bankruptcy” by the local law. He may further have, in 
another State than his domiciliary country, an establishment, 
as a shop, a manufactory, or other seat of business. Even 
a corporation, a partnership, or other association, so far as 
they are capable of being adjudged bankrupts, or liable to 
similar winding-up or liquidation proceedings, may have 
a principal seat in one country, and a secondary one in an- 
other country, or even two or more seats, equal or nearly 
equal in importance, within various territories. 

With regard to these secondary norms of jurisdiction, it 
is not so easy to come to an international agreement, giving 
jurisdiction to the Courts of a particular country for each 
special case. A general renunciation of all the secondary 
norms would involve a very deep modification of the present 
national jurisdictions. On the other hand, a rule, retain- 
ing the various secondary norms, with the provision that the 
first adjudication would be a bar to any new one, would be 
mechanical and unsatisfactory. Ido not hesitate to declare 
that for every solution, implying the renunciation of a part 
of the actually existing jurisdiction, the world has not come 
to maturity. 

Such being the case, we shall have to take into considera- 
tion the various norms of jurisdiction. I would suggest a 
rule, providing that the Courts would have to give effect to a 
foreign bankruptcy, under the double condition that the 
foreign Court, which made the adjudication, must be a Court 
of the country wherein the bankrupt is domiciled, and that 
no local norm of jurisdiction is existing, with regard to the 
bankrupt, in the country wherein the foreign bankruptcy is 
invoked. This involves a positive condition, a natural juris- 
diction of the foreign Court, and a negative one, non-existence 
of a local jurisdiction. Such a provision would give satisfac- 
tion to the most jealous local sovereignty. I am aware, 
certainly, of the fact that the solution would not be complete, 
as there would be some foreign bankruptcies not recognised, 
and therefore a possibility of more than one bankruptcy of the 
same debtor in various countries, but I consider the provision 
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as a step in the right direction, without practical difficulty, 
and giving satisfaction, in many cases, to justice. 

The second point to be regulated is the public advertise- 
ment of the foreign bankruptcy. It would not be reasonable 
to admit that a notice, published in the legal paper of a 
foreign country, should be sufficient to make the bankruptey 
universally known. An international modus of publication 
must be organised, but it will not be very dithcult to arrive at 
an adequate regulation by allowing the use of the telegraph, 
under the control of the local authorities. The natural sanction 
of the obligation to give international notice would lie in the 
provision, that before the advertisement the bankruptcy 
would not be reputed to be known by the interested parties, 
and that after the due notice it would be reputed as known, 
subject, in both cases, to the contrary proof. 

The two above-mentioned points being settled, there would 
be no objection against a rule providing that the foreign 
bankruptcy, adjudged by the foreign Courts within the limits 
of their recognised jurisdiction and duly advertised, should 
render void posterior alienations and other fraudulent acts of 
the foreign bankrupt. There would be no necessity to vest 
positively in the foreign trustee the property of the debtor ; 
it would be sufficient to annul relatively—ie., against 
the community of creditors represented by the trustee, the 
said alienations and acts. My personal opinion is, further, 
that no distinction ought to be made between personal and 
real property, and that immoveables, as well as other goods, 
ought to be divided among the creditors in an equitable and 
regular way, but I will not insist at present on this point. 

I come now to my fourth point of regulation, mentioned 
under 3., the vindication of the equality among creditors by 
the prohibition of isolated acts of execution. This effect, to 
be recognised under the said conditions, is the most natural 
and at the same time the most important one. Bankruptcy, 
in its nature, is a collective and genera] execution for the 
common benefit of creditors, therefore no place can be 
allowed, after the opening of the proceedings, for a private 
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execution ; subject of course to mortgages and_ similar 
special securities, legally established. 

The four above-mentioned points are certainly not the sole 
points to be regulated. The rights of secured creditors, the 
validity of a composition, the effects of a discharge (if any), 
and some other questions could be the subject of some pro- 
visions. But the main point is the upholding of justice and 
equality in the human struggle for payment of debts, and 
I trust I have sketched with suthcient precision the skeleton 
of an international legislation, and to be able now to come 
to the following conclusions :— 

Ist, The above-mentioned principles are so manifestly 
founded on justice that they ought to be inserted in the 
laws of civilised nations, without international agreement, 
even without reciprocity. ‘There is no reason why the fact 
that a nation does not observe her social duties, should be for 
other nations an occasion to do wrong to the members of the 
first nation. But, as it is highly desirable to have identical 
provisions universally admitted, it would be very suitable if 
the nations, assembled at a conference, did elaborate a com- 
mon scheme of regulations ; 

2nd, The fact that the English law, as it is applied 
presently, is already very near to the desiderata of inter- 
national justice, good order, and reason, is, for the promotion 
of the international codification, a fact of undeniable signifi- 
cance. Nobody will maintain that rules, already adopted 
by the Courts of a nation, not inferior to any other, in good 
sense and practical spirit, should be considered by other 
nations as a philosophical dream. Support given by the 
United Kingdom to an international conference on_ this 
matter, would undoubtedly secure its success ; and this con- 
sideration may justify me in having asked for hospitality in 
this Review. 

JOSEPHUS JITTA. 








THE BONA FIDE INCORPORATORS’ CASE. 


HE memory of Vice-Chancellor Malins is avenged. The 
principle which that learned judge laid down in Ether- 
ington v. Wilson(a) was treated with polite derision by the 
Court of Appeal of 1875. The Court of Appeal of 1895, less 
narrow-minded, or —shall we say ?— more emotional, than 
their predecessors, have re-established the principle by their 
decision in the case of Broderip v. Salomon. (b) 

Etherington v. Wilson is commonly known as “The 
Bona Fide Parishioner’s Case.” Henry Wilson was a 
tailor’s foreman, working in Westminster, and residing in 
Pimlico, where he had lived for nine years. He never had 
any connection with the parish of Twickenham until 1874, 
when his attention was drawn by the vestry clerk to the 
advantages attaching to the status of parishioner in that 
parish, especially as regards the education of children. 
Under a scheme sanctioned by the Court of Chancery in 
1868, the parish of Twickenham in vestry assembled was 
entitled to elect a certain number of children for admission 
into Christ’s Hospital, but no child was eligible unless it 
had been born in the parish or, unless one, at least, of its 


parents had been a parishioner of the parish. It was 
pointed out to Wilson that it was a simple matter for 
him to become a parishioner, and thus qualify his son as 
a candidate for election under the scheme. In November, 
1874, he entered into an agreement under which he became 
tenant of a house in Twickenham for three months at a rent 





(a) Law Reports, 20 Ey. 606, 1 Ch. Div. 160. 
(b) Law Reports, 1895, 2 Ch. 323. 
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of thirty shillings a-month, and paid one month’s rent in 
advance. He also paid his parochial rates, and was entered 
on the rate-book (in a somewhat irregular way) as a parish- 
ioner. On the 26th December, 1874, he nominated his son 
as a candidate for election under the scheme. He sub- 
sequently placed in the house various articles of furniture. 
On the 31st December, 1874, the election took place, and 
his son was elected. Up to that time, Wilson had never 
slept in the house, and on two occasions after he took the 
house letters addressed to him there were returned through 
the Post Office marked—“ Not known.” Under these cir- 
cumstances the unsuccessful candidate filed a bill claiming 
that Wilson’s son was not eligible to partake of the benefits 
of the charity. 

The Vice-Chancellor fully recognised that Wilson was a 
parishioner according to the technical meaning of the term, 
but he held that he was not a bona fide parishioner. The 
intention of the Court in sanctioning the scheme was, the 
judge said, that it should be acted upon in a fair, bona fide, 
and honest manner. “ Mr. Wilson would wish me to believe 
that he, a tailor’s foreman, residing in Westminster, is 
keeping up a country house at Twickenham. By _ these 
colourable transactions he has been the occupier of a house 
in the parish since November; and though I agree with the 
authorities that a man may be a parishioner without resid- 
ing in the parish, that cannot hold good unless he is a bona 
fide holder of property there. When, however, the Court is 
asked to decide whether Mr. Wilson was a parishioner at 
the time of the election, within the meaning of the scheme, 
all I can say is, that it was a mere colourable pretence, and 
Iam satisfied that Mr. Wilson never intended to have any 
further connection with Twickenham than was absolutely 
necessary im order to get his son elected to this charity. 
Under those circumstances it is impossible for me to decide 
that such a colourable occupation brought him within the 
meaning of a parishioner, as described by the scheme.” 


The Court of Appeal (James L.J., Mellish L.J., Bag- 
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gallay J.A., and Bramwell B.) unanimously overruled the 
Vice-Chancellor. They said in effect that a man either is or 
is not a parishioner of a given parish ; that there is in law no 
such thing as a bona fide parishioner; that in the particular 
case Wilson was a parishioner, and that his son was lawfully 
elected. 

Broderip v. Salomon might be called “The Bona Fide 
Incorporators’ Case ;” it is, however, commonly known as 
“The One-man Company Case.” It is so recent and has been 
so much discussed that it is only necessary to state the facts 
in outline. Mr. Aron Salomon was a leather merchant in 
Whitechapel. He was solvent, but he had obviously re- 
marked the advantages which are commonly supposed to 
attach to companies with limited liability, formed under the 
Companies Act 1862, for he determined to convert his busi- 
ness into a private company. In the present case, indeed, 
the company might almost be called a domestic one, for if the 
intentions of its founder had been realised it would have 
combined the privacy and comforts of home with the advan- 
tages of limited liability, perpetual succession, and a common 
seal. Mr. and Mrs. Salomon and their sons and daughter, 
seven persons in all, were the incorporators and the only 
shareholders. Mrs. Salomon and the children had one share 
each, but the evidence satisfied the Court that their shares 
were held in trust for Mr. Salomon, and that he was the only 
person who had any real stake in the company as a share- 
holder. In addition to the share for which he signed the 
memorandum of association as one of the incorporators of the 
company, he held 20,000 shares of £1 each, being half the 
capital of the company. The remaining 19,993 shares appear 
never to have been issued. Mr. Salomon also claimed to 
have a charge on the assets of the company in respect of 
certain debentures for £10,000. The exact way in which 
the £20,000 shares and £10,000 debentures were issued is 
not stated very clearly in the report,(a) but substantially it 





(a) See the full text of Lord Justice Lindley’s judgment as printed in the 
Report of the Board of Trade Committee on the Companies Acts, 27th June, 1895. 





od 


THE BONA FIDE INCORPORATORS CASE. 317 


seems that Mr. Salomon took them in payment for the good- 
will and assets of his business which he had transferred to 
the company. Mr. Salomon was managing director, two of 
his sons were the other directors, and another son was 
secretary. 

The company was wound up about fifteen months after its 
formation. Its unsecured debts, due to creditors other than 
Mr. Salomon, amounted to £7733. Assuming Mr. Salomon’s 
claim to the debentures to be good, there remained no assets 
for payment of these debts. 

The question as to the efficacy of Mr. Salomon’s proceed- 
ings came before the Court in a novel way. If there had 


been any shareholders outside Mr. Salomon’s domestic circle, 
the question might have been raised whether the sale of the 
business to the company could be set aside, and whether the 
debentures had been properly issued. But there were no 
independent shareholders. The only persons who had any 
ground for complaint were the creditors. They did not 


themselves assert any right of action against Mr. Salomon ; 
the question was whether the liquidator, acting in their 
interest, could reach Mr. Salomon and make him pay their 
claims. Mr. Justice Vaughan Williams decided the case on 
the broad ground that ‘ A. Salomon & Co., Limited” was a 
mere alias of Mr. Aron Salomon; that the business was 
Mr. Salomon’s business and no one else’s; that he chose to 
employ as agent a limited company; that he was bound to 
indemnify that agent, the company; and that his agent, the 
company, had a lien on the assets which overrode his claims. 
The learned judge accordingly made an order declaring that 
the company was entitled to be indemnified by Mr. Salomon 
against the claims of the unsecured creditors, and gave judg- 
ment against Mr. Salomon in the company’s favour for 
£7733, the amount of those claims. 

The Court of Appeal took a somewhat different view. 
The Lords Justices dismissed the appeal, but they prefaced 
the order by a declaration that the formation of the company, 
the agreement for the purchase of the business, and the issue 
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of the debentures to Mr. Salomon, were a mere scheme to 
enable him to carry on business in the name of the company 
with limited liability, contrary to the true intent and mean- 
ing of the Companies Act 1862, and further to enable him 
to obtain a preference over other creditors of the company 
by procuring a first charge on the assets of the company by 
means of the debentures. 

The reasons given by both Courts merit a somewhat 
detailed examination. 

The principle on which Mr. Justice Vaughan Williams 
decided against Mr. Salomon was based on the common law 
rule, that if a business is carried on for the benefit of a per- 
son he is liable for the debts, although the business may be 
carried on by or in the name of another person, or under an 
alias. This rule has nothing to do with questions of fraud or 
improper motives, for although a person who carries on busi- 
ness in this way generally does so in order to escape liabil- 
ity, (@) yet he may have another and a justifiable motive—e.g., 
to conceal the fact of his being interested in the business from 
his rivals in trade, or the like. This, however, would not 
protect him from the claims of the business creditors. ‘‘ The 
real ground of the liability is that the trade has been carried 
on by persons acting in his behalf.” (b) Mr. Justice Vaughan 
Williams applied this rule to Mr. Salomon. “The creditors 
of the company could, in my opinion, have sued Mr. Salomon. 
Their right to do so would depend on the circumstances of 
the case, whether the company was a mere alias of the 
founder or not. In this case it is clear that the relationship 
of principal and agent existed between Mr. Salomon and the 
company.” The Lords Justices did not go quite so far as 
this. They seemed to think that as the company owned the 
business and carried it on as a principal, it could not be 
agent for Mr. Salomon : they preferred to regard the company 





(a) See the frequently cited passage in the judgment in Mollwo, March & Co. 
v. The Court of Wards, Law Reports, 4 P.C., at p. 438. 
(6) Per Lord Cranworth, in Cox v. Hickman, 8 House of Lords Cases, at 


p. 306. 
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as a trustee for Mr. Salomon. This, it is submitted, is more 
a question of names than anything else. The liability of a 
man for the debts of a business which is carried on for his 
benefit is a common law liability, and has nothing to do with 
the doctrine of trusts. Where a person carries on a business 
in his own name for the benefit of another, there are two 
principals, a real principal and a quasi-principal. The 
nominal trader is liable as a principal to the creditors of the 
business, and the beneficiary is liable as a quasi-principal. 
It does not matter whether the business belongs to the 
nominal trader or to the beneficiary. If A B assigns his 
business to X Y under an agreement that X Y is to carry 
it on and pay the net profits to A B, it is clear that A B 
is liable to the business creditors, although the assignment of 
the business may be perfectly good as between A B and 
X Y. In Mr. Salomon’s case, therefore, it makes no differ- 
ence whether the business belonged to him or the company, 
if we are merely considering the question whether he brought 
himself within the rule which Mr. Justice Vaughan Williams 
applied to the case. 

According to Mr. Justice Vaughan Williams, the liability 
of Mr. Salomon arose from the relationship of principal and 
agent which existed between him and the company. It is of 
course quite conceivable that a man may carry on business 
in the name of a company so as to be liable for its debts. If 
aman transferred his business to a company on the terms 
that it should carry on the business under its own name and 
pay him the net profits, he would no doubt be liable to the 
creditors. The company would be his agent within the rule 
above stated. But that was not Mr. Salomon’s case. The 
only right which he had to receive the profits of the business 
was derived from the fact that he was beneficial owner of all 
the shares in the company. Now it is quite clear that in 
the case of an ordinary trading company with limited liability 
the shareholders are not liable for the debts of the company 
except as shareholders or contributories : there is no relation- 
ship of principal and agent between them and the com- 
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pany.(«) Nor does the fact that they receive the profits of 
the business and control its management make them liable to 
the creditors. It is contrary to the fundamental notion of 
an incorporated company that the creditors should have any 
claim against the shareholders personally under any common 
law doctrine of principal and agent. The creditors contract 
with the company knowing that it is a fictitious being, 
and that the business, although carried on under the name 
of the company, is really carried on for the benefit of the 
persons who may happen from time to time to be the 
nominal or beneficial owners of the shares. The persons 
who take the profits need not even be shareholders, for the 
nominal shareholders may be merely trustees. Every 
such company is essentially an alias, and the common law 
doctrine of agency is, it is submitted, wholly inapplic- 
able as between the creditors of the company and its share- 
holders.(b) 

It may be said that in Mr. Salomon’s case the fact that he 
alone was beneficially entitled to the management and profits 
of the company made a difference. It is difficult to see on 
what principle this distinction can be maintained. Suppose 
another person had had a bona fide beneficial interest in 
Mr. Salomon’s company, would the agency rule have still ap- 
plied so as to make them both liable to the creditors? And if 
so, What is the minimum number and amount of interests 
required to prevent the application of the supposed rule? 
There must be some minimum, otherwise the shareholders in 
every trading company are personally liable to its creditors. 
If, on the other hand, the principle laid down by Mr. Justice 
Vaughan Williams only applies to one-man companies, the 
absurd result follows that two persons carrying on a business 
in partnership can convert it into a private company and 
retain the beneficial ownership of all the shares without 





(a) As to one branch of this rule see Lindley on Companies (5th edit.), 154. 

(b) So far was this doctrine carried that the Crown had at common law no 
power to create a corporation and at the same time render its members individu- 
ally liable for its debts ; Lindley on Companies, 251. 
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being liable to the creditors, although a sole trader cannot 
clo so. 

The same remarks apply, mutatis mutandis, to the sug- 
gestion made by the Court of Appeal that Mr. Salomon and 
his company stood to one another in the relation of cestui 
que trust and trustee. There can, it is submitted, be no 
doubt that an ordinary trading company does not carry on 
business as trustee for the shareholders so as to make them 
liable to indemnify the company against claims by its credi- 
tors. If this is so in the case of a company consisting of a 
hundred shareholders, it is difficult to see why a different rule 
should apply where the beneficial ownership of the shares is 
vested in twenty persons, or seven, or even in one. 

It is clear from the declaration with which the Lords 
Justices prefaced their order dismissing Mr. Salomon’s 
appeal,(a) that they had some misgivings as to the applica- 
tion of the doctrine of agency, or even that of trusteeship, to 
Mr. Salomon and his company. The application of these 
doctrines in any given case is quite independent of any 
question of motive. Once establish that a business is being 
carried on for the benefit of a person by his nominee or 
trustee, and his liability to satisfy the creditors, directly or 
indirectly, follows as a matter of course. In Broderip v. 
Salomon, however, the decision of the Court of Appeal turned 
entirely on the question of motive. ‘‘ Mr. Aron Salomon’s 
scheme,” said Lord Justice Lindley, ‘is a device to defraud 
creditors,” a mere device to enable him “to carry on trade 
with limited liability, to incur debts in the name of a registered 
company, and to sweep off the company’s assets by means of 
debentures which he has caused to be issued to himself in 
order to defeat the claims of those who have been incautious 
enough to trade with the company without perceiving the 
trap which he has laid for them.” 

The essential elements of Mr. Salomon’s scheme appear to 
have been these :— 





(a) Quoted above, p. 317. 
VOL. VII.—NO. 4. 
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First, he desired to carry on business with limited 
hability. 

Secondly, he retained the beneficial ownership of all (or 
practically all) the shares in his own hands. 

Thirdly, the six persons who, with Mr. Salomon, signed 
the memorandum of association, were mere dummies, and not 
bona fide incorporators. 

Fourthly, Mr. Salomon caused debentures to be issued, 
which, if enforced according to their tenour, would have 
given him a preference over the other creditors. 

It is obvious that neither the first nor the second of 
these factors, taken by itself, is a sufficient reason for making 
Mr. Salomon liable for the debts of the company. 

As regards the question of limited liability, the Joint- 
Stock Companies Act 1856 (practically re-enacted by the 
Companies Act 1862), was passed for the express purpose of 
enabling persons to carry on business with limited liability. 
Provided that the object is lawful, and that certain formalities 
are observed, any seven persons may become incorporated as 
a company with limited liability. 

As regards the question of the ownership of the shares, 
this point is fortunately disposed of by the following passage 
in the judgment of Lord Justice Lindley :— 

“Mr. Aron Salomon’s liability to indemnify the com- 
pany . . . does not arise simply from the fact that he holds 
nearly all the shares in the company. A man may do that 
and yet be under no such lability as Mr, Aron Salomon 
has come under.” 

We are therefore driven to the conclusion that the essen- 
tial element in the case is the fact that Mr. Salomon’s 
co-incorporators were dummies. ‘That at least appears 
to be the view of Lord Justice Lopes :—‘‘ The Act con- 
templated the «incorporation of seven independent 
bona fide members, who had a mind and a will of thew 
own, and were not the mere puppets of an individual who, 
adopting the machinery of the Act, carried on his old busi- 
ness in the same way as before, when he was a sole trader.” 
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And of Lord Justice Kay :—“ The statutes were intended to 
allow seven or more persons bona fide associated for the 
purpose of trade, to limit their liability under certain 
conditions and to become a corporation. But they were not 
intended to legalise a pretended association for the purpose 
of enabling an individual to carry on his own business with 
limited liability in the name of a joint-stock company.” 

This is a novel and startling doctrine, if it implies that 
the Court can go into the question whether the persons who 
sign the memorandum of association of a company are what 
may be called for shortness, “bona fide incorporators,” that is, 
independent persons, with a mind and a will of their own, 
bona fide associated for the purpose of carrying on the 
business of the company. It is incredible that the Court of 
Appeal can have intended to lay down any such doctrine. 
There is no question of bona fides involved in the incorpora- 
tion of acompany. All that the Act requires is that each 
incorporator shall sign the memorandum of association, and 
that each of them must agree to take at least one share. It 
cannot possibly concern any one except the incorporators 
themselves what motives they had for desiring to be formed 
into a company, or whether the money to pay for the shares 
was given them by somebody else. 

It is unfortunate that the Court of Appeal laid so much 
stress on the fact that Mr. Salomon’s co-incorporators were 
mere dummies, for the decision in Brodevip v. Salomon has pro- 
duced a wide-spread impression that where the memorandum 
of association of a company is signed (as it frequently is) by 
the nominees of the founders, the legality of its incorporation 
may be afterwards called in question. It is obvious that in 
the case of a company with several hundred members who 
have taken their shares by subscription or purchase in the 
ordinary way, any attempt to impeach the legality of its 
formation, on the ground that the persons who signed the 
memorandum of association were not bona fide incorporators, 
would be laughed out of Court. It is permissible to surmise 
that the passages quoted above from the judgments of Lords 
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Justices Lopes and Kay were intended only to apply to the case 
of a company carrying on business with a membership of 
seven persons, six of whom are mere dummies. For all the 
Lords Justices, including Lord Justice Lindley, laid great 
stress on the fact that after the incorporation of the company 
the business was intended to remain, and did remain, in 
substance the business of Mr. Salomon. “The legislature 
never contemplated an extension of limited liability to sole 
traders or to a fewer number than seven. . . . Although in 
the present case there were, and are, seven members, yet it 
is manifest that six of them are members simply in order to 
enable the seventh himself to éarry on business with limited 
liability.” (@) ‘It never was intended [by the Companies 
Act] that the company to be constituted should consist of one 
substantial person and six mere dummies, the nominees of 
that person, without any real interest in the company.” (b) 
“The business remained Salomon’s. He carried it on in the 
name of the company.”(c) Therefore, said the Court of 
Appeal, Mr. Salomon is liable to indemnify the company 
against the claims of its creditors, and thus indirectly provide 
the means for satisfying those creditors. 

There are two objections to this doctrine. 

In the first place, the Companies Act, 1862, does not 
require the members of a company to have any “real 
interest” in the company. All that the Act requires is 
that there should be seven members; it does not require 
them to hold more than one share each, or to be beneficial 
owners of their shares. On the contrary, the Act clearly 
contemplates that the shareholders on the register may be 
merely trustees for other persons. (d) 

In the second place, the decision in Broderip v. Salomon 
is inconsistent with the theory of the Companies Acts, which 
is that creditors must look only to the unpaid capital and the 





(a) Per Lindley L.J., 1895, 2 Ch., at p. 337. 
(b) Per Lopes L.J., at p. 341, (c) Per Kay L.J., at p. 345. 
(d) Lacey v. Hill, Law Reports, 18 Equity, 182 ; Dowse v. Gorton, Law Reports, 
40 Ch. D. 536: (1891), Appeal Cases, 190, 
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assets of the company for satisfaction of their claims. The 
principle of limited liability was not adopted by the legislature 
without considerable misgivings. It was foreseen that if any 
association of seven persons were allowed to obtain incorpora- 
tion with limited lability as a matter of course, by merely 
going through certain formalities, the door would he opened 
to frauds on creditors. Accordingly the Joint-Stock Com- 
panies Act 1856, by which the principle of limited liability 
was introduced, contained elaborate provisions for the pro- 
tection of persons dealing with limited companies. Similar 
provisions are contained in the Companies Act 1862. Every 
person dealing with a limited company knows from the very 
name of the company that the liability of the shareholders is 
limited. He has the means of knowing whether the shares 
are paid up or not, and he knows that if all the issued shares 
are fully paid up he can only look to the assets of the 
company for payment of his claims.(a) On the other hand, 
if the shares are not fully paid up, and he wishes to see 
whether the shareholders are responsible persons he can 
inspect the register, and form his conclusions from the 
information which it supplies. The Act also contains 
provisions as to a register of mortgages and charges being 
kept by every company, but they are drafted in such a 
manner as to be of comparatively little value. The other 
provisions of the Act, however, are efticacious, and are relied 
on to a considerable extent by persons lending money 
to limited companies. They have been supplemented by 
the Companies Act 1867, requiring contracts for the issue 
of paid-up shares to be registered, and by the Act of 
1879, enabling a company to have a reserve capital for 
the benefit of its creditors. The provisions of this latter 
Act, as is well known, are largely utilised by banking com- 
panies. The policy of the Companies Acts therefore is that a 
person who deals with a limited company must rely on the 





(a) For the sake of brevity, the case of a company limited by shares is alone 
here considered. The case of a company limited by guarantee is even simpler. 
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assets of the company and the unsatisfied liability of the 
shareholders for payment of his claims. In Mr. Salomon’s 
ease, all his old customers and persons who supplied him 
with goods knew that the business had been turned into a 
limited company ; there is no suggestion that the company 
failed to comply with the provisions of the Companies Act 
which require the name of every limited company to be 
painted up at its place of business and to be printed on its 
bills of exchange, orders for goods, &c. Every person dealing 
with the company must have known, from the way in which 
the business was carried on, that it was a private company of 
the smallest kind, and that Mr. Salomon and his family 
probably held all the shares. Every business man knows 
that the shares in such companies are rarely taken by the 
public. Any doubt on the point would have been removed 
by an inspection of the register of members. It is quite true, 
as Lord Justice Lindley said, that persons dealing with 
companies in matters of ordinary business seldom avail 
themselves of the provisions for their protection contained in 
the Companies Acts. In these days of keen competition and 
reckless trading, the average man of business is often glad to 
do business without asking too many questions. It may be 
doubted whether, in attempting to protect speculative traders, 
it was worth while to establish so novel and indefinite a 
doctrine as that laid down by the Court of Appeal in 
Broderip v. Salomon. 

The decision in Broderip v. Salomon is in principle 
inconsistent with that of the Court of Appeal in Etherington 
v. Wilson.(a) In Etherington v. Wilson the question was, 
whether Mr. Wilson had complied with the requirements of 
a scheme for the regulation of a charity by becoming parish- 
ioner of a certain parish. Vice-Chancellor Malins held that 
“parishioner” meant “bona fide parishioner,” and that the 
proceedings by which Mr. Wilson became technically a 
parishioner was a mere colourable pretence in order to take 





(a) Supra, p. 315. 
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advantage of the endowment.(a) The Court of Appeal held 
that “parishioner” meant “ parishioner” and nothing else, 
and that Mr. Wilson, having become parishioner, was entitled 
to the benefit of the endowment. In Broderip v. Salomon the 
question arose on the 6th section of the Companies Act 1862, 
which enables any seven persons, associated for any lawful 
purpose, to obtain incorporation with limited liability. The 
Court of Appeal held that “associated” means “bona fide 
associated.” But there is much the same difficulty in saying 
what is a bona fide association as there is in defining a bona 
fide parishioner. 

In Etherington v. Wilson Lord Justice James said :— 

“ The Vice-Chancellor proceeded upon the ground that 
Wilson was not a bona fide householder and parishioner, 
that his qualification as a parishioner was colourable. Now 
I cannot help thinking that the fallacy of the judgment arose 
from the use of that word ‘colourable, and the use of the 
words ‘bona fide. ... The meaning of the words ‘ bona 
fide’ and ‘colourable’ in the Vice-Chancellor’s judgment 
appears to me to be this—that a man under this scheme is 
not entitled to be considered qualified for it if he expressly 
and avowedly obtains the qualification for that purpose, and 
for that purpose only, without any other intention of estab- 
lishing a permanent connection with the parish. I am of 
opinion that no Court of Law or Equity has a right to attach 
any such condition or modification of the qualification. If 
the law enables a man to be qualified he is qualified, and if 
it is intended to put any restriction upon that qualification, 
that restriction must be put by special enactment or by 
special provision in the scheme or other document.” 

Mr. Baron Bramwell said :— 

“Tt is said of him [Wilson] that he is not a bona fide 





(a) The scheme on which the question arose appears to have been settled by 
the Vice-Chancellor himself, for in his judgment he says: “I am sorry that the 
scheme did not more definitely point out what a parishioner was, and if I had had 
the question brought to my mind, I should have inserted words making it 
necessary for a person to reside in the parish for a year before he was considered 
eligible.” 
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parishioner, I should think any person would have a diffi- 
culty in defining the difference between a ‘ parishioner’ and 
a ‘bona fide parishioner. I do not know what difference 
there is between them. . . . It seems to me that he | Wilson] 
was a bona fide parishioner although his occupation was 
short, and although his object in taking the premises was to 
qualify his son. Can the combination of these two things 
prevent his being a bona fide parishioner 2? Certainly not.” 

So in such a case as that of Mr. Salomon, it is dithicult to 
define the difference between an association of seven persons 
for some lawful purpose, and a bona fide association for that 
purpose. If each of Mr. Salomon’s co-incorporators had 
subscribed for shares of the company to the amount of £100, 
would that have been a bona fide association? And if 
so, why should not £10 or £1 be sufficient? The Act says 
that each incorporator must take at ‘east one share, which 
implies that if he does so he has complied with the require- 
ments of the Act. The Court of Appeal has held that 
something more is required, but what this something is 
remains for the present a mystery. The difficulty of estab- 
lishing any statutory test of bona fides is pointed out by the 
Board of Trade Committee in their recent report.(a) 

We come now to the fourth element in Mr. Salomon’s 
“device to defraud creditors.” Although neither Mr. Justice 
Vaughan Williams nor the Court of Appeal laid so much 
stress on this as on the other points in the case, it is pro- 
bably not too much to say that Mr. Salomon’s proceedings 
in connection with the debentures were to a long-suffering 
Court what the last straw is to the overladen camel. If 
Mr. Salomon had been content with forming his company and 
carrying on its business in literal accordance with the require- 
ments of the Act, it is permissible to doubt whether the 
Court would have been so far carried away by indignation 
as to hold him liable for the company’s debts. We have 
Lord Justice Lindley’s authority for saying that the company 





(a) P. ix. 
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was validly incorporated, and that the fact that Mr. Salomon 
held nearly all the shares did not, of itself, make him liable 
to indemnify the company against the claims of its creditors. 
It is therefore probable that Mr. Salomon’s wish to carry on 
business with limited liability might have been attained if he 
had given a greater air of reality to the process of incorpora- 
tion. But Mr. Salomon’s proceedings in connection with the 
debentures fall under a different principle. A person who 
seeks to take advantage of an equitable charge stands on an 
entirely different footing from a person who has strictly 
complied with the literal requirements of an Act of Parlia- 
ment. Unfortunately, the facts relating to the issue of the 
debentures in Broderip v. Salomon are very shortly reported, 
and it is impossible to ascertain exactly what happened, but 
sufficient appears to justify the belief that Mr. Salomon could 
not, by virtue of these debentures, have maintained a charge 
on the property in priority to the outside creditors. He was 
promoter of the company, substantially the holder of all the 
shares, and managing director. It is incredible that a person 
occupying these positions could so take advantage of them as 
to defeat the claims of other creditors. But the utmost 
remedy that these creditors could have been entitled to, 
was to have the debentures cancelled. The fact that they 
were improperly issued to Mr. Salomon could not make him 
liable to satisfy the claims of other creditors. 

For these reasons it is humbly submitted that the decision 
in Broderip v. Salomon is contrary to principle, and cannot 


be sustained. 
CHARLES SWEET. 





THE ANGLO-INDIAN CODES. 


HE Anglo-Indian Codes, as they are called, are a number 

of small statutes in which the law on certain subjects 

has been codified and put into a number of abstract propo- 
sitions, adorned occasionally with illustrations, representing 
concrete cases (drawn from the English Law Reports) which 
come within the abstract proposition. The origin of them 
goes back to 1829, when Sir Charles Metcalfe, seeing the 
chaotic state of law in India suggested something of the sort. 
Lord Macaulay shortly afterwards, in his stately antitheses, 
supported the proposal. ‘‘ Our principle,” he said, “is this, 
uniformity when you can have it; diversity when you must 
have it; but in all cases certainty.” In 1834 the first of the 
Indian Law Commissions was created, consisting of Macaulay 
and three other gentlemen unknown to fame, but it was not 
till 1860 that the Penal Code, the chief result of their 
labours, was produced. It was followed by a Criminal Pro- 
cedure Code in 1861, and fresh commissions, containing many 
notable names, such as those of Maine, Stephen, Erle, and 
Ryan produced, during the next twenty years, a succession of 
draft codes, many of which have been enacted as law. The 
law of succession, the law of contract, of negotiable instru- 
ments, of evidence of the transfer of real property, has 
been codified, and a code of trust-law and one of easements 
have been attempted, but the latter have been a failure, and 
apply only to very limited districts, thus affirming the policy 
of diversity in matters in which it might be thought there 
need be none. The Code of Trusts, for instance, affects only 
Madras, the North-West Provinces, Assam and Coorg. 
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Mohammedans are exempted from its provisions, and Hindu 
joint families as well, and it is not in force in the provinces 
of Bombay and Bengal, two of the largest of Indian provinces. 
The Easement Act has been passed, but applies only to the 
district of Coorg, which is about 2000 square miles out of the 
800,000 square miles, or so, of British India, it not being 
considered good enough for India proper. In fact, for the 
last ten years, the legislative energy which produced these 
codes has somewhat abated owing to these failures. 

The Anglo-Indian Codes, however, have no doubt done a 
good deal towards calling the attention of the British public 
to the possibility and desirability of codifying the law of 
Great Britain, and if they have done nothing else, that would 
be a considerable achievement. Whatever practical lawyers 
may think of codes, there is no doubt a desire in the public 
mind to have some sort of vade mecum of law, like the Code 
Napoleon, to which the uninitiated can refer for solace and 
counsel when they have been bitten by their neighbour's 
dog or run over by their neighbour's carriage. The facts 
that behind every one of the sections of the Code Napoleon 
lies a mass of conflicting decisions, far out-numbering the 
masses of the English, Irish, and Scots Law Reports; that 
each decision is only binding in a certain district of France 
(for the Court at Aix will not necessarily be guided by 
the ruling of the Court of Nimes or Besancon on a given 
difticulty); and that at almost every page of the code 
there is a reference to some law or statute passed during 
the ninety years or so of the existence of the code to which 
those who would know the law must refer, do not in the 
least intimidate these worthy people; and the phenomenal 
success of the celebrated six-and-eightpenny work, ‘‘ Every 
man his own lawyer” (the title of which only is by Bentham), 
is a convincing proof that a code of law of the same sort 
would be eagerly welcomed. The law which everyone is 
supposed to know, is at present concealed in places where the 
public can scarcely be expected to go and look for it—namely, 
in a mass of text-books and legal reports, half of which are 
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obsolete. One of the greatest of lawyers, the late Lord 
Wensleydale, once, it is said, disclaimed to Her Majesty 
any pretence to a knowledge of law, but modestly asserted 
a claim that he knew where to find it; but very few of us, 
indeed, can venture to say the same. It seems hard on the 
public that they should be allowed to believe, as they gener- 
ally do, that their landlords are bound to repair if necessary ; 
that if a house is burnt, the tenant must rebuild it; that if A 
agrees with B to accept £5 for a debt of £5, 10s., that the 
bargain is not binding on A, and he may sue for the balance; 
and that they should have to go and consult their legal 
advisers on such elementary legal pitfalls. We all know that 
the man who is his own lawyer has a fool for his client— 
a saying which probably was originated by lawyers of old 
time ; and though it is probably as true as it was of old, yet 
no lawyer nowadays would dispute the right of the public to 
know as much law as they can, or the advisability of their 
knowing as much as they can. Narrow ideas of that kind have 
long since vanished from the legal profession. A little learn- 
ing has always been a dangerous thing, and the hostility of 
lawyers to codes, if it exists, is merely to the enormous prac- 
tical difficulties in the way of drafting such codes as will be 
sufficient to meet the requirements of working lawyers. It 
is easy enough to extract the pith from legal decisions, and 
then to congregate sixty or seventy of such propositions 
together and call it a code ; but when such a code is put to 
the touchstone of practice it is at once visible, even by 
lawyers, that language is a very imperfect instrument in 
which to clothe our thoughts. The Indian Penal Code, 
which has been looked on as typically successful, contains 
numerous samples of this sort of thing; but so does the 
proposed Crimina] Code Bill, which was introduced some 
years ago into the House of Commons. An instance from 
each will suffice for the moment. The Indian Penal Code 
creates in section 441 an offence called criminal trespass. It 
is defined, and it is in these definitions that codes break down 
almost at once; ‘ whoever,” it says, “enters into or upon 
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“ property in the possession of another with intent to commit 
“ an offence, or to intimidate, insult, or annoy any person in 
“ possession of such property; or having lawfully entered into 
“or upon such property unlawfully remains there with intent 


“ thereby to intimidate, insult, or annoy any such person, or 
“ with intent to commit an offence, is said to commit criminal 
“trespass.” This rule, says a commentator on the Penal 
Code, Mr. J. D. Mayne, Q.C., is singularly vague. Suppose a 
person were to pay a visit to a friend in order to retail a piece 


of scandal, which would come under the section on defama- 
tion (dinner-table tittle-tattle is defamation under the Indian 
Penal Code), is this criminal trespass? According to the 
definition it is, for he enters property which is in the posses- 
sion of another with intent to commit an offence. Again, if 
a thief goes to the house of the receiver with a view to part 
with his booty, and does so, he is committing an offence— 
namely, abetting the crime of the receiver—but is he also 
guilty of criminal trespass? The definition is in fact value- 
less for the purpose of the practical Jawyer, for no human 
being in his senses would convict a person of a trespass who 
went to see another under the circumstances set out in 
Mr. Mayne’s suggestion. The result, of course, of such draft- 
ing is that the section is construed, and the definition qualified 
by a reported decision which forms the first note to the section. 
The Indian Penal Code, which is the pioneer of such codes, 
is in fact full of such definitions, some of the vastest magni- 
tude, and others again so limited as to fail in comprehending 
the commonest rogueries of modern civilisation. It is only 
fair, however, to say that the proposed Criminal Code Bill 
contained drafting of an equally vague character. Section 272 
of that Code, which bears the names of such eminent lawyers 
as Sir John Holker and Lord Halsbury, is as follows : “ Every 
“ one shall be guilty of an indictable offence, and shall be liable 
“on conviction thereof to seven years’ penal servitude 

“ (f) who injures or removes anything whatever forming part 
“ of, or used in or about any electric or magnetic telegraph, or 
“ in the working thereof, or prevents or distracts in any manner 
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‘“‘ whatever the sending, conveying, or delivery of any com- 
“ munication by such telegraph.” This, as was pointed out at 
the time, would include a workman removing an old telegraph 
post, or a merchant who sends a telegram and stops it before 
it reaches the telegraph office, and render them liable to seven 
years’ penal servitude, unless, perhaps, read with half-a-dozen 
other general sections of the code as to mens rea and inten- 
tion. These are only two instances of the difficulties that 
meet the practising lawyer in dealing with codes, and it is a 
difficulty which as legal acumen increases (and the subtlety 
and acumen brought to bear by the various Indian Bars on 
these codes is very considerable, and the criticism to which 
they are subjected is daily more severe) these dittculties will 
also increase, and the codes themselves will be smothered 
in a heap of conflicting decisions of the Calcutta, Bombay, 
Allahabad, and Madras High Courts, from which fresh general 
propositions will have to be dug out, and a fresh code enacted, 
As specimens, for instance, of the inability of the Penal Code 
to bring offenders into its net, it has been found impossible 
to get at defaulting cashiers unless their defaications can be 
proved to have taken place on some particular day. A general 
deficiency of account is not sufficient to bring the case within 
the definition of cheating, or criminal breach of trust, and 
there is no Falsification of Accounts Act to supplement 
the code. This is probably quite in accordance with the 
best traditions of English criminal law, but the Chartered 
Bank of India, China, and Australia, about five years ago, 
lost about £100,000 sterling by the fraud of their cashier, 
whom they were unable to convict, and the Indian Legis- 
lature up to the present has been unable to repair the breach. 
In other codes there are endless difficulties. The Transfer of 
Property Act, an Act which deals with real property, is a 
comparatively modern Act, but it raises controversy almost 
in every section, and in practice the law of England, and 
the last decision of the Chancery Division, is called in 
aid of its defects. It leaves, for instance, in doubt the 
question of the ownership of trees on real property. The 
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Contract Act, which does not, however, profess to exhaust 
the law of contracts, is another instance of .e danger 
of brevity. ‘‘ Brevis esse laboro, obscurus fio” is a saying 
which the framers of the code have neglected. The law of 
sale, for instance, which in the Sale of Goods Act runs to 
sixty-four long sections and does not include the Factors 
Acts, is contained in forty-seven extremely brief sections, and 
is in a state of the utmost difficulty. The 108th section, for 
instance, as to the title conveyed by the seller to the buyer, 
is a fair sample. It seems clear enough, nemo dat quod non 
habet ; then follow exceptions one, two, and three. The first 
of these ‘re-enacts the Factors Acts. It was intended, 
I believe, by the drafters of the code, backed up by the 
Secretary of State for India, then the Duke of Argyll, to 
reverse the rule of almost all civilised nations, including even 
the native states of India, and to give a bona fide purchaser 
from a thief a good title, and this led to a constitutional 
crisis between the Duke of Argyll and the Viceroy of India 
who protested against any such measure being forced upon 
the country in ivitum. Twenty years after the controversy 
is over, it is interesting to see the result. Section 108 is as 
follows :— 

‘No seller can give to a buyer of goods a better title to 
those goods than he has himself except in the following 
cases :— 

“Exception 1. When any person is, by the consent of the 
owner, in possession of any goods, or of any bill of lading, 
dock warrant, warehouse-keeper’s certificate, wharfinger’s 
certificate, or warrant, or order for delivery, or other docu- 
ment showing title to goods, he may transfer the ownership 
of the goods of which he is so in possession, or to which such 
documents relate, to any other person, and give such person 
a good title thereto, notwithstanding any instructions of the 
owner to the contrary ; provided that the buyer acts in good 
faith and under circumstances which are not such as to raise 
a reasonable presumption that the person in possession of the 
‘goods or documents has no right to sell the goods;’ the 
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second exception relates to joint-owners, and the third to 
cases where a man gets possession under a voidable contract 
and re-sells.” 

The first difficulty is the fact that the Factors Acts 
seem to be extended indiscriminately to all mankind. The 
difficulties really set at rest by the House of Lords in Helby 
v. Mathew began in India in 1872. A piano-hirer sold toa 
third person who bought in good faith. It was contended 
that the third person had a good title. The judge came to 
the rescue of the section and construed it, saying that the 
case was not within the section. Then a domestic sold his 
master’s goods, Again there was a similar decision ; till at 
last the Act will probably be whittled down and confined to 
the ‘mercantile agent” who figures in the Factors Act of 
1889. The rulings decided that a hirer has only a qualified 
possession while a factor’s possession is not qualified,—a 
somewhat subtle distinction, but enough to do substantial 
justice. “It can hardly be doubted that the extremely 
general wording of the exception may “lead to dangerous 
consequences” say the authors of a thick text-book on the 
Contract Act, and indeed it has. Document of title not being 
defined, a further crop of litigation ensues as to the sort of 
document which is to be considered a document of title; a 
railway consignment note, in which the railway offers to 
deliver to the consignee or order, has been held not to be a 
document of title within the section, and various curious 
species of document prevalent in Indian mercantile circles, 
such as jetty receipts, mill and jute press-house delivery 
orders, &c., will file before the Courts slowly, and be held not 
to be documents of title. 

Another section, taken at random, that causes a vast 
amount of trouble, is a section which embodies in a sentence 
of a few words the whole law as to contracts in restraint of 
trade. In the desire to simplify matters it seems probable 
that the code has cut away the distinction between general 
and partial restraints. The 27th section of the Contract Act 


is as follows :— 
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“ Every agreement by which any one is restrained from 
exercising a lawful profession, trade, or business of any kind 
is to that extent void.” There is an exception in favour of 
the buyer of a goodwill of a business, who may make a 
reasonable restriction ; another in favour of partners dissolv- 
ing; and a third, that partners may agree that they will not 
cary on any other business during the partnership. The 
result of this is that a vast amount of fraud is permitted 
and assisted by the Legislature. ‘Contracts in partial 
restraint of trade are beneficial to the public,” said Chief- 
Justice Erle. And my genial master, the late Lord Bowen, 
in his celebrated decision in the Maxim-Nordenfeldt case, 
says that “Up to 1837 it was fully recognised that all 
partial restraints which satisfied the conditions of the law as 
to reasonableness and good consideration, are not an injury 
but a benefit to the public.” This is the most obvious 
truism nowadays, when it is notorious that businesses 
follow the individual, and it is of the utmost importance to 
bankers, and others, not to have their managers entering into 
other concerns, or their assistants competing with them and 
decoying their customers. All partial restraints, however, 
are now, by reason of the construction put on the section, 
illegal in India, however reasonable they may be. Last year 
two native stevedores made an agreement not to compete in 
certain parts of the port of Chittagong, and fixed a heavy 
sum as liquidated damages for breach of the agreement. This 
agreement was found to contravene section 27, and enabled 
one of them to defraud his neighbour with great éclat. In 
the tea district of Assam it is extremely important that the 
assistants of a garden should not secede and start for them- 
selves in the neighbourhood. Each labourer in Assam costs 
120 rupees a-head to decoy into the district; and if any 
one steals a garden’s labourers, or decoys them away, it 
is a terrible blow. I have known instances where English 
contracts have failed on this point, and assistants who have 
seceded and done a vital injury to their employers by 
starting alongside their gardens, after having been brought 
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up by hand, so to speak, have successfully pleaded that their 
English contracts contravened the law of India, and so were 
not enforceable in Assam. This is not a very excellent 
result, but I think I am not far wrong in saying that the 
Anglo-India Codes are not good enough for the purpose. 
Sir Frederick Pollock says: “It is an open question whether 
the kind of completeness which an Englishman requires in 
a statement of English law, be necessary or desirable for 
Anglo-Indian purposes ;” but whatever may have been the 
case twenty, or even ten, years ago, I venture to think that 
the kind of completeness necessary must now be the same, 
for India has, whether wisely or not I do not pretend to say, 
entered upon a career of law and law reports which will 
compare in volume and complexity with those of England, 
or even America, Cases from districts however remote are 
appealed to one or other of the High Courts, and subjected 
to the fierce criticism of an able bench, and a very much 
abler bar. A code like Mr. Chalmers’ Bill of Exchange Act 
is a real code, and his Sale of Goods Act, and Sir F. Pollock’s 
Partnership Bill, are samples of what real codes should be. 
The former has stood the test of practice, and very few 
doubts have been raised on its terms, Vagliano’s case being 
the only one of any importance. For practical purposes it 
is no good to have the vague string of legal propositions 
which now constitutes the majority of the Anglo-Indian 
Codes. Not that the Anglo-Indian Codes have been a 
total failure. As digests, they are excellent. They col- 
lect the pith of a number of leading decisions, and a 
modern judge, who knows the Indian Codes, is probably a 
much better lawyer than his predecessor, who had read 
nothing of the sort, but was supposed to decide according to 
the rules of equity and good conscience, which he himself 
evolved and which were often startling. In the chaotic state 
of Indian law, in which they started into being, the Codes 
were excellent, and, indeed, still are good for the purpose of 
teaching the greatest amount of law in the least number of 
intelligible sentences. They are, however, not a complete 
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system of law, for there are many breaks in the chain, and until 
these are filled in, as Lord Salisbury intended in 1875, the 
Anglo-Indian Codes cannot be mentioned in the same breath 
with the Code Napoleon. If they were complete, they would 
probably form a vastly superior code to the Code Napoleon, 
for the generalities of the latter are extreme. If the codes, 
as they are now, were looked upon merely as general guides 
to the subject, and a large latitude given in their construc- 
tion by Courts, there might be a good deal to say for them 
on that head, but it has been recently ruled by the Judicial 
Committee of the Privy Council, which is the highest Court 
of Appeal from the Indian Courts, that an Indian Statute must 
be construed as an English Statute, and that there is no 
difference between them. As they are far from being drafted 
with the same crabbed precision as the British Statutes, on 
which the whole British system of the construction of 
Statutes has been founded, the result of this decision will 
probably be still further to depreciate the utility of these 
codes. 

In these few remarks I feel I have merely touched on 
the fringe of the question. I have not even referred to Sir 
James Stephen’s Evidence Act, a philosophical work of the 
greatest merit and subtlety, but in practice quite unwork- 
able. But I think I may sum up the subject when I say that, 
having had eight years’ professional experience of English 
law and eight years of Indian law, I think that the latter is 
vastly the more complicated and intricate system of the two. 
The difficulties of learning the English system as a student may 
be great, and the difficulties of learning the Indian system little, 
but in the practical working out of the legal problems of daily 
life, I think there is a considerable amount of greater certainty 
in the English than in the Indian law. This result is partly 
due, no doubt, to the constitution of the Indian tribunals, 
which are at present largely recruited from very minor lights 
at the English bar (the judgeships being in many cases the 
reward of party services), and from gentlemen who, though 
members of that excellent body, the Civil Service of India, 
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are not lawyers by profession. It does not tend to strengthen 
a legal system when its administration is trusted to persons 
entirely strange to it and generally unsympathetic, or to 
those who have never had the long training necessary in all 
professions. I think, however, that most practising advocates 
in India will agree with me as to the deficiencies of the codes, 
and especially of the system under which they are adminis- 
tered and rendered more impotent than they need really be. 


W. GRAHAM. 








THE LAW OF MINERALS.(a) 


R. ROSS STEWART’S book forms a very useful addi- 
tion to the existing treatises on Scots Law; and 

the author has been fortunate enough to discover a field 
hitherto unwrought by any Scots lawyer. That minerals 
have not earlier been made the subject of a separate 
work is probably due to the fact that there is such an 
amount of necessary over-lapping in legal treatises that 
the greater part of the law, as applicable to a particular com- 
modity, is generally to be found in one or other treatise of a 
more general kind. Thus, the subject of proprietary rights 
in minerals forms an important portion of Mr. Rankine’s 
book on “ Landownership” ; a large section of the law as to 
conflicting rights between surface and mineral owners depends 
on the construction of Railway Acts and contracts; while 
bargains for the sale of minerals, which, by a false analogy 
productive of confusion both in law and economics, have 
been invariably termed leases, are commonly treated of in 
works devoted to the contract of location. On the other 
hand, it is clearly impossible, in general treatises, to enter 
into detail in the manner which we find in a specialised 
work ; and it is of great service to have collected and pieced 
together, as Mr. Stewart has done, the various ways in which 
minerals are affected by the common and statute law of 
Scotland—especially since, as the author points out, in the 
earlier volumes of the Digest the cases bearing on his sub- 
ject are not separately classified. Apart altogether from this 


(a) Treatise on the Law relating to Mines, Quarries, and Minerals in Scotland, 
by D. Ross Stewart, LL.B., Advocate. W. Green & Sons, 1894. 
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consideration, there is now a branch of special statute law of 
very great importance to those who are connected with the 
working of minerals, which, with the interpretations given to 
it by the decisions of the Courts, is to be found in no other 
legal work. This is chiefly comprised in the Coal Mines 
Regulation Act of 1887, which codified the older statutes 
and introduced some novel features. This Act Mr. Stewart 
has printed at length, with a useful commentary and refer- 
ences to all the decisions reported where it has been 
interpreted. 

Perhaps the most important branch of the law as it 
relates to minerals, is that which regulates the respective 
rights and obligations of the person who is interested in the 
surface, and the other who is interested in the minerals. A 
landowner being in law proprietor of the ground from the 
soil to the centre, no difficulty can arise so long as he retains 
the beneficial interest of both in his own hand; but in prac- 
tice this is almost unknown. The moment severance of owner- 
ship or of proprietary right begins, competing claims arise 
in posse at least, if not im esse. And the reason may be 
stated shortly—that the full beneficial enjoyment of the one 
is incompatible with the full beneficial enjoyment of the 
other. The right to a surface includes the right to use it for 
agriculture, to build on it, to lay drains underneath it, if 
necessary; While the right of property in the minerals 
includes the right to take them out and carry them away en 
bloc, if that is practicable. But no purchaser of minerals can 
by any possibility exercise this right without trenching upon 
the rights of the surface-owner, because ground always sinks 
and generally breaks when the minerals are worked, while the 
surface-owner cannot insist on the preservation of his extreme 
rights without an obligation on the part of the mineral owner 
to replace the mineral excavated with some artificial support, 
at considerable cost, and also to see that that support is 
maintained. The conflicting rights of the persons thus inter- 
ested are not, except in Railway and Canal Acts, the subject 
of statute law; they rest upon common law, interpreted by 
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the decisions of the Courts, both of England and Scotland, 
for the law is fortunately the same in both countries. 
Probably, however, a more important factor in estimating 
these rights is the construction to be placed upon the terms 
of contracts; and as the interests involved are often large, 
disputes as to the meaning of contracts of sale, both of the 
surface and of minerals, have given rise to a great quantity 
of litigation. As a matter of fact, these disputes now almost 
invariably take the form of actions for damages for injury 
done by mineral workings. It seems that, whatever may be 
the common law or contractual obligations of the owner of 
minerals, the risks he runs in a mining district are out- 
weighed by the desirability of taking out the whole of his 
stock; and even the temporary support given to the surface 
by propping, while the excavation is still going on, is in the 
great majority of cases withdrawn, as the various parts of 
the mine cease to be worked. The consequence is, that in 
some parts of the country a continual movement of the 
eround is taking place, which can neither be foreseen nor 
provided against ; and which, in the many instances in which 
houses have been erected on the surface, and drains laid 
underneath them, is likely to result in serious damage to 
property. As the seams of mineral continue to approach 
total excavation, it is practically certain (I am given to 
understand) that the amount of damage done will greatly 
increase ; and it is more than probable that the Courts will 
be asked to decide further questions as to the rights of the 
parties whose interests are thus at variance. 

In speaking of the right of the owner of the surface to 
support, it is usual and proper to distinguish between land in 
its natural—z.e., free from structure, and non-natural—z.e., 
built on—state ; as I read the law, however, although there 
is an inherent right in one case and only a right of servitude 
in the other, there is not much difference in effect. 
Where land is in a natural state, however, the right of the 
owner to support is laid down as a necessary portion of his 
proprietorship. Lord Campbell’s description of the nature of 
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this right, in the case of Humphries v. Brodgen (12 Q.B. 
F. 45) has always been acted upon by the Courts, and has 
been expanded. No amount of care in working the minerals 
is an excuse for infringing this right, and no difficulties in 
excavating can be permitted to interfere with it. What is 
called lateral support is as necessary, in law, as vertical ; 
lateral support arising from the fact that when minerals are 
taken out, the land adjoining that under which the mine is 
worked has a tendency to draw, as it is called, or sink in the 
direction of the mine. An endeavour was made, indeed, in 
the case of Birmingham v. Allen (6 Ch. D. 284), to still 
further extend this right to lateral support. The mines 
in that case were being worked at some distance from 
the land which was affected ; but the intervening space had 
been ruined by the plaintiffs themselves, and it was only on 
account of this excavation that danger to the surface existed. 
The Court of Appeal disallowed this claim ; and it has been 
laid down distinctly that the right of support is at least so 
far limited, that a surface-owner must show that he has not 
helped to bring down his own ground before he can enforce 
his absolute right of lateral support as against his neighbour. 
This is practically the sum and substance of the surface- 
owner's right to support at common law, where land is un- 
burdened with buildings or other material. Even where land 
has been so burdened, and is not in its natural state, the 
same rule applies where the surface would have been damaged 
if there had been no burden laid on it (Brown v. Robins, 
4 H. & N. 186, followed in later cases). In such a case, of 
course, the owner, to have the benefit of his natural right of 
support, has the onus of proving that the land would have 
incurred damage unburdened. 

The right of support, where land has been built on or 
otherwise burdened, is really of exactly the same kind as the 
right last mentioned ; the difference consists in the manner 
of its constitution. Not only are the circumstances which 
lead to the acquisition of the servitude right different, but 
the right itself, when acquired, is subject to limitations in 
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many cases, in respect of the time at which it came into 
existence. The right to support is still in its essence an 
absolute one ; but the existence of prior contracts may qualify 
it, by introducing a competition between the owners of surface 
and minerals as regards superiority of right. The surface is 
the dominant tenement ; but if the owner of land alienates the 
minerals which gave support to his surface, he fails to create 
a servitude, unless he stipulates for it in his contract. The 
questions that in general arise, spring from the relations of 
parties under two contracts ;-—the original landowner having 
sold the surface to one party and the minerals to another. 
In such a case, were there no special stipulation as to what is 
known as surface damage in either contract, and were the 
land either burdened or sold in view of building, it seems 
that the vendor, not being able to derogate from his own 
grant, would have created an implied servitude in favour 
of the owner of the surface, but not as against the owner of 
the minerals. In such a case, he would be liable in damages, 
without recourse against the excavator of the minerals, on 
account of the implied servitude contained in his grant. 
For this reason, it is the almost invariable rule, when 
granting a lease of a mineral field (in reality selling the 
minerals), that the conveyancer who drafts the deed inserts 
a clause throwing the responsibility for damage to the surface 
on the lessee. In order still further to safeguard the 
interests of the owner, and possibly of the mineral tenant 
too, it is also the practice (though not by any means so 
commonly), to insert a clause in the feu-charter or contract 
of sale of ground-annual, declaring that the price or ground- 
rent of the tenement has been fixed with special reference to 
the accidents which may arise from damage owing to 
mineral workings ;—which clause practically prevents the 
servitude from being created. In the case of land, let for 
the purposes of agriculture, the usual form where minerals 
are in process of being worked underneath is to insert in both 
contracts a clause giving the right to payment for surface 
damages to the former as against the mineral tenant, and 
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referring the question of the amount of damage to one 
or more named arbiters. It is due to this practice that the 
claims made through the courts of law on a matter so 
common as this, are so few and far between. The method 
of referring these claims to arbitration has been found to 
work very satisfactorily, and has not been found expensive, 
a fact which affords a strong illustration of the superiority 
of voluntary to statutory arbitration; for the arbitrations 
under the Agricultural Holdings Act, where the whole 
procedure is Jaid down with minuteness, have proved to be 
so cumbrous and costly that they are, I am told, becoming 
obsolete. 

A very important portion of the law relating to Mines 
and Minerals is that which Mr. Stewart treats in his 
thirteenth chapter—viz., the special statutes passed in recent 
years for the regulation of the methods of working mines. 
These efforts of the legislature are directed to two ends—the 
safety of those working in the mines and their remunera- 
tion for labour. In regard to the safety of working, the provi- 
sions for the inspection of mines by Government officials are 
probably the most important; but in addition to periodical 
inspection, mines (and especially the preponderating class of 
coal mines) are laid under a very intricate code of rules, the 
non-observauce of which entails a guasi-criminal prosecution 
anda penalty. Besides the prohibition of single shafts, and the 
rules as to the certificates of managers, section 49 of the Coal 
Mines Regulation Act (1887) contains a great body of regula- 
tions dealing with every branch of work in the mines; and 
section 51 supplements it with a provision for special codes, 
applicable to each individual mine, drawn up by the owner, 
and authorised by the inspector for the district. {t may be 
broadly said that the general rules (those in the 49th sec- 
tion) are rules for the guidance of the owner and officials, 
while the special rules are intended for the guidance of the 
workmen. But a breach of the special rules involves liability 
to a prosecution ; so that power is given to the authors of 
the special rules actually to add to the code of criminal law. 
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In practice, however, these special rules follow stereotyped 
lines, and probably are more efficient for their purpose than 
they would be if the legislature interfered in every case to 
supervise and authorise them. These regulations are enforced 
by a staff of inspectors, and I suppose there is no industry 
in the country so closely superintended, both as regards 
plant and machinery on the one hand, and the conduct of 
workmen on the other, as the mining of coal. As the 
restrictions laid on employer and employed are generally for 
the advantage of the other party, it is the duty of each to 
report to the inspector for the district any breach committed 
by the other—a duty which is in general tolerably well 
performed. I think, in the middle ward of Lanarkshire, there 
is at least, on an average, one prosecution a-week under the 
Coal Mines Regulation Act, and the instances in which no 
conviction follows are comparatively rare. 

The general rules in section 49 cover a great variety of 
matters, and seem to be intended to prescribe the whole 
methods of working a mine. There are provisions for venti- 
lation, for fencing, for daily inspection of machinery, for man- 
holes, and places of refuge, as well as regulations for the use of 
safety lamps and explosives, and a duty imposed on the 
manager to withdraw all the workmen in the case of danger. 
These regulations, I think, have come to be of less importance 
to the mine-owner on account of a possible prosecution for 
infringement, than because of the liability which attaches to 
him if an accident occurs, and it appears that some one or 
more of the provisions of the Act have not been complied 
with. The majority of claims for damage by injured work- 
men in mines are, in my experience, based on some alleged 
evasion of the Act by the owner, or by some one having 
responsible charge in the mine. In fact, the form the claim 
and the defence very frequently take is this :—The pursuer 
avers that a breach of the rules by the management caused 
his injury, the defender denies the breach, and pleads in 
addition contributory negligence in the shape of a breach of 
the special rules by the claimant. 
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As to the interpretation of these rules, very difficult 
questions sometimes arise, and it is hard to see how these 
can be avoided, unless the legislature still further interferes 
to stereotype even more precisely the methods employed in 
this industry. The opening words themselves suggest a 
difficulty, for they declare the rules only to be binding “so 
far as is reasonably practicable.” In an English case (Wales, 
16 Q.B.D., p. 340), it has been held that this limitation has 
no reference to cost or inconvenience, but merely to physical 
difficulties. It is rather perplexing to inquire how this 
principle would work out. ‘ Reasonably practicable” can 
not be held to mean the same thing as ‘ possible”; and 
one would rather suppose that the idea in the minds of the 
framers of the Act was that if the danger was remote, and 
the works necessary to guard against it unreasonably difticult 
or hazardous, the stringency of the Act ought to be relaxed. 
The point was argued in a case that came under my notice, 
where the ventilation of what is known as a ‘“‘ stooped waste” 
—i.e., a place where the coal has been worked out and the 
supports have been withdrawn, was the matter in question; 
but in view of the evidence led it did not seem to me to be 
necessary to decide the point. Reasonable practicability 
will no doubt require to be defined more clearly yet by 
some high judicial authority. The provisions as to work- 
ing with a single shaft, which are not among the general 
rules, but occur in a different portion of the Act (for what 
reason it is not apparent), are also liable to give rise to some 
difficulty in respect of the exceptions. There are several 
cases in which a mine may be worked with one shaft with 
permission of the Home Secretary, as to which no question is 
likely to arise : but the mine-owner is not under the necessity 
of applying to the Home Office in a new mine if he is making 
a communication between two or more shafts, or if he is 
searching for or proving minerals. It is extremely difficult to 
say, as regards the latter portion of this exception, at what 
point exactly in the working of a new mine an owner ceases 
to be searching for or proving minerals, and begins to get 
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minerals. In fact, 1 doubt if there is any such point, in a 
proper sense of the words. 


Beyond these provisions for the proper working and 
management of the mine, the Coal Mines Regulation Act 
prescribes certain rules for the payment of the workmen ;-— 
in this matter going beyond any other English statute. The 
most important sections of this class are 13 and 14, concern- 
ing the appointment, duties, privileges and remuneration 
of check-weighers : and these sections have been amended by 
an Act passed in 1894. The check-weigher has been a fruit- 
ful source of dispute and vexation for many years; and | 
doubt whether the difficulty regarding him has been finally 
settled yet. In theory, the men working have a right to 
demand an impartial weighing of the mineral wrought by 
them; and as a miner cannot possibly weigh his coal as he 
digs it, it is fair that he should have some one present in his 
interest at the pithead, where the hutches or tubs are weighed. 
He might arrange this by bargain with his employer : but the 
legislature has stepped in and given him an indefeasible right 
to appoint whom he pleases, and the person so appointed has 
aright to be on the pit-head, and to have every facility for 
checking the weight of the mineral. This is a very strong 
measure, and difficult, I should think, to reconcile with the 
recognised principles of contract on which our law is based ; 
but I suppose the avoidance of disputes is understood 
to be so important as to justify such a regulation. As 
originally passed, the check-weigher sections of the Act of 
1887 were to some extent a failure. In the Merryton case 
(18 R. 203) a coalmaster, objecting to the appointment of a 
check-weigher, simply locked his men out, and gave notice 
that if they resumed work it was on the understanding that 
the appointment fell through. I have doubts as to whether 
even the Act of 1894 will avoid such an occurrence. If a 
coalmaster prefers to shut his pits rather than have a certain 
check-weigher at his pit-head, no Act of Parliament can force 
him to go on working. It seems to me that the legislature 
has erred in failing to give the employer a chance of stating 
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any reasonable objection, if he has one, to a check-weigher, 
The present law may have avoided some disputes, but it has 
certainly caused or increased ill-feeling in a number of 
instances. 

The regulations as to the payment of wages, introduced 
by the Coal Mines Regulation Acts of 1872 and 1887, have 
also led to disputes, and have been the subject of litigation, 
The important statutory duty imposed on employers is that 
contained in section 12, under which the men are to be paid 
according to the weight of mineral actually gotten by them, 
and the mineral so gotten has to be accurately weighed. 
The results of this legislation have not yet been made 
altogether clear; and the precise meaning of the words of the 
Statute (which are not very satisfactory) is still to some 
extent doubtful. It seems that forfeiture of minerals whole- 
sale is prohibited, and cannot be made lawful by contract 
(Kearney’s case, 1 Q.B. 700) ; and it has also been decided that 
the duty of weighing is imperative in all cases. But if the 
intention of the framers of these Acts was to prohibit forfeit- 
ure of minerals altogether, they have not succeeded. There 
has been for a long time a common practice in many collieries, 
according to which only tubs or hutches are only weighed up 
to a certain amount, on the ground that if more mineral is 
loaded they are rendered unsafe. The excess used to be 
called the cream of the hutch, because it was supposed that 
neither rent nor wages were paid for it. This seems to 
be a reasonable enough check against the dangers of over- 
filling a hutch; but, of course, it implies that in certain 
cases the mineral is not fully weighed, and not fully paid 
for. In the case of Bourne v. The Netherseal Colliery Co. (14 
App. Cas. 228), some of the dicta of the judges appear to go 
very far in the direction of restriction of freedom of contract, 
especially that of Lord Bramwell, but in the case of Hastie, 
the High Court in Scotland decided that the penalty for 
over-filling is a matter which may be properly settled by 
bargain between employer and employed, under sub-section 
1 of section 12, which enacts that these parties may arrange 
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as to deductions for stones and foreign material, and for 
“improper filling.” It is difficult to avoid the conclusion, 
therefore, that while total forfeiture of a hutch of mineral is 
beyond the region of legal contract, partial forfeiture is not. 

It would be very satisfactory, both to those concerned 
in the business of coal-mining, and to those who have to 
administer the law in districts where it is the most important 
industry, if a new statute were passed, once more codifying 
the existing law as embodied in the Coal Mines Regulation 
and Amending Acts, and also making clear the various 
points which are still apparently open to different con- 
structions. 

Mark GeorGE Davipsoy. 











PROPOSED CHANGES IN COMPANY LAW. 


N the end of last year the Board of Trade appointed 
a Committee to enquire and report to that Depart- 
ment what amendments were necessary in the Acts relating 
to limited liability companies, especially with a view to the 
better prevention of fraud in the formation and management 
of companies. The Committee, though consisting of the 
ominous number of thirteen, was an influential one, and was 
presided over by Lord Davey, and embraced Justices Chitty 
and Vaughan Williams, Mr. Buckley and Mr. Palmer, Bar- 
risters, Sir Wm. Houldsworth and Sir Albert Rollit, M.P.’s, 
Mr. Waterhouse and Mr. George Auldjo Jamieson, Account- 
ants, and others. 

The Committee, having regard to its constitution and the 
large experience of its members, did not examine many wit- 
nesses, but availed itself of the labours of previous Parlia- 
mentary Committees, and invited and obtained assistance 
from various sources, including Chambers of Commerce, 
Stock Exchanges, and experts at home and abroad. The 
Committee had also before them a draft Bill, apparently 
prepared in the Department, and numerous other Bills 
introduced into Parliament during recent years. The 
result of their labours is a report of some twenty folio 
pages, dealing with most if not all the subjects which 
have in recent years agitated the business and_profes- 
sional world regarding the formation and management of 
public companies, together with an appendix containing 
a great variety of miscellaneous information, including facts, 
statistics, and law from foreign countries. But what gives 
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the report most point is a draft Bill embodying the Com- 
mittee’s recommendations for submission to Parliament. 

As showing how enormous are the interests involved 
in the joint-stock enterprises of the United Kingdom, it may 
be mentioned that in 1894 there were 18,361 companies 
with a paid-up capital of 1035 millions sterling, whereas the 
capital of companies in France (anonymes and en com- 
mandite) was 420 millions, and in Germany between 200 
and 800 millions, so that the capital embarked in British 
companies exceeds that in French and German companies 
together by at least 315 millions. It is also a notable fact 
that, at least partly in consequence of the facilities which 
exist in this country for the formation of companies, a vast 
amount of foreign enterprise comes to Britain, and that 
banking, railway, and other business is now carried on in all 
parts of the globe by British capital managed by British 
officials. 

The position and number of original subscribers on the 
memorandum of association appear to have first occupied the 
attention of the Committee. But they do not see their way 
to disturb the present practice of having seven subscribers, 
who usually sign for one share each—shares in recent times 
being very generally of the denomination of £1. They are 
conscious that this may give an air of unreality to the affair ; 
but it is now well understood, and one must look elsewhere 
for provisions to secure bone fides in the undertaking. 
Nor have the Committee been able to offer any direct 
solution of the one-man company problem, where a trader 
transforms his business into a limited company with seven 
members, consisting of himself with the whole interest 
except six shares of £1 each put into the name of his wife, 
children, clerks, or other “‘ dummies.” They are content to 
rely upon the recent decision in the case of Broderip v. 
Salomon (29th May, 1895), where, though there was formal 
compliance with all the statutory requirements, yet the trans- 
formation was held to be a mere device to defraud creditors, 
and the existing law was found strong enough to impose on 
VOL. VII.—NO. 4. 2A 
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the leading member liability for the company’s debts. But 
to meet such cases they propose the following additional 
grounds of winding-up—(1) where a certificate of incorpora- 
tion has been obtained through fraud, misrepresentation, 
or mistake, or by wilful violation of the Companies Acts ; 
or (2) where the Court is satisfied that the company has 
been formed, or is carried on with intent, or so as to 
defraud, defeat, or delay creditors, or for any fraudulent 
or illegal purpose. And they give the Court power to 
declare the real trader liable for the company’s debts; 
and, further, authorise the law officers of the Crown to 
petition for a winding-up. 

But directors stand in a different position from sub- 
scribers, and in order to assure the public that their intentions 
are serious, and that they “mean business,” the Committee 
propose that where the public is invited to subscribe to a 
company, no persons should be put forward as directors 
unless they first file with the Registrar a written consent 
to act, and either sign the memorandum for their quali- 
fication shares, or file with the Registrar a written contract 
to take and pay for them. They also propose that not 
only shall it be the duty of a director to acquire his 
qualification shares within a month or such shorter time 
as the articles may prescribe, but if he fail his office shall be 
vacated, and if he act notwithstanding he shall be liable to 
pay to the company a fine of £5 per day. This latter com- 
pulsitor would apply to all companies, and obviously is much 
weaker than the prior one under which the director cannot 
avoid incurring the primary liabilities of a shareholder for a 
substantial sum. 

The Committee rightly consider that there is no more 
frequent cause of disaster than allotting and_ starting 
business on insufficient capital. Accordingly they propose 
that no allotment shall be made unless a minimum subscrip- 
tion, fixed by the memorandum or articles, or otherwise the 
whole amount of share-capital, has been subscribed, and the 
amount payable on application has been actually received by 
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the company ; that this minimum subscription shall be exclu- 
sive of any capital payable otherwise than in cash; and that 
the amount payable on application and allotment shall not 
together be less than 5 per cent. of the nominal amount of 
the shares. If there be failure to comply with these require- 
ments within fourteen days after the first issue of the shares, 
the money is to be repaid forthwith without interest, but with 
interest if there be failure for twenty-one days. As a further 
consequence, the irregular allotment is to be voidable by the 
allottee if he applies within a month, even notwithstanding 
intervening liquidation ; also directors contravening become 
liable to compensate both the company and the allottee for loss, 
damages, and costs, and for misfeasance under the Winding- 
up Acts. Further, no company shall commence business or 
exercise its borrowing powers unless the minimum subscrip- 
tion has been allotted, and the directors have paid the full 
application and allotment amounts on their qualification 
shares, and other shareholders have paid three-fourths thereof 
on their shares ; and unless also a statutory declaration by 
the company’s secretary of compliance with these conditions 
has been filed with the Registrar. The penalty for commence- 
ing business in violation of these conditions is a fine of £50 
per day on every person who is a party to the contravention. 
These are rather stern provisions, but Justice Vaughan 
Williams thinks their effect is very much taken off by 
allowing them to be waived in writing by an applicant 
after written notice given to him of the deficiency of the 
subscription, and before allotment. He thinks that there 
would still be a strong temptation to directors to go to 
allotment in the hope that thereafter the minimum subscrip- 
tion might still be reached, and that it is of the utmost 
importance that there should be no loophole enabling 
directors to go to allotment before the minimum subscrip- 
tion is actually reached. He also objects to the option to 
individual applicants to void the allotment, because that 
would alter the conditions of allotment all round. There is 
much force in these objections, particularly the latter, for 
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each applicant who withdraws makes the position of his 
fellows worse, and saves himself at their cost. The Com- 
mittee further provide under a penalty for a prompt return 
of the particulars of allotment to the Registrar. 

In connection with the prospectus, and the more onerous 
duties to be thrown upon directors and promoters in framing 
and issuing it, the Committee propose to consolidate in a few 
clauses the recognised law touching their duties and liabili- 
ties, and to take the opportunity of making a concession on 
one point. Except on this particular they do not propose to 
limit or diminish any lability existing at common law, but 
the comprehensive statement will be valuable. The excepted 
point is paying a commission for placing the company’s 
capital, provided the amount or rate be fixed in the articles 
and disclosed in the prospectus. It may be a departure 
from strict principle, but it is recognised in practice and is 
the tribute (or shall we say blackmail) exacted by the Stock 
Exchange. Beyond this disclosed commission, it is declared 
unlawful and wltra vires of the company to apply its capital 
in payment of commission, discounts, or allowances to any 
one in consideration of subscribing or procuring subscriptions 
for the company’s capital. Accordingly, directors who are 
parties to paying such illegal gratuities are to be liable jointly 
and severally to repay them, and persons receiving them 
are to be liable to restore them or their value, in both cases 
with such interest as the Court may direct. 

As to the “ promoter,” a personage, however, who is not 
defined, it is declared that he stands in a fiduciary relation to 
the company he promotes, and consequently—(1) he may 
not sell or let to the company his own property or that in 
which he has any concern without a full disclosure of his 
interest ; (2) if he does, the transaction is voidable at the 
option of the company ; (3) he may not retain for himself 
any profit or remuneration in connection with or in considera- 
tion of services in the promotion, unless full disclosure is 
made and the company assents; and (4) if he does, he 
becomes liable to account to the company for such profit or 
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remuneration with interest. Further, all this applies to one 
acting as agent for a promoter. 

As to a director, his special duty regarding gifts, which 
the law regards as bribes, is thus declared—that he may not, 
whether in consideration of becoming a director, or taking a 
contract, or otherwise acting in the company’s concerns, or 
without any such consideration, retain for himself any 
remuneration or gift from any vendor to, or contractor with, 
the company, or from any person interested in the fulfilment 
by the director of any contract with the company, unless 
power to give the remuneration or gift be contained in the 
articles, and the gift be expressly sanctioned by an extra- 
ordinary resolution of the company ; and if the gift be taken, 
it may be recovered by the company with interest. 

Again, a director's general duty is thus declared—that he 
shall be under obligation to the company to use reasonable 
care and prudence in the exercise of his powers, and shall be 
liable to compensate the company for any damage incurred 
by reason of neglect to do so. This appears to be the 
standard exigible from trustees in the management of trust- 
estates, which has been expressed as the care which ordinarily 
prudent persons bestow in the management of their own 
affairs ; not necessarily the care which the particular director 
is wont to bestow on his own affairs, for he may be a habitu- 
ally careless fellow, but when he becomes a director or trustee 
he is bound to be reasonably careful. The Committee say 
that this may go beyond any actual decision of the Courts, 
but they think it right in principle. It is not beyond 
decisions of the Court in trust law, and company law at this 
point is trust law. 

So far the law declared is familiar, but what follows appears 
to be a new departure, viz. :—-(1) That if a director be a party 
to creating any debt or liability of a company, knowing at the 
time of its creation that there was not reasonable or probable 
ground of expectation that the company would be able to 
meet it, he shall be personally lable for the debt, with right 
to recover contributions from others similarly liable; (2) 
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if a director be a party to any undue or fraudulent pre- 
ference, he shall be guilty of misfeasance within the meaning 
of the Companies Acts; and (3) if a director within four 
months before the company goes into an insolvent liquidation, 
pawn, pledge, or dispose of, otherwise than in the ordinary 
course of business, any property which he knows to have been 
obtained by the company on credit and not to have been paid 
for, he shall be liable to indemnify the company against any 
liability to the vendor in excess of the benefit received, and 
to pay such excess to the vendor. 

In all these cases one transacting with a company will 
have a distinct advantage over one dealing with an ordinary 
trader, for he will have the additional obligation of the 
directors as a kind of guarantee ; but this may be thought an 
appropriate set-off against the greater readiness with which 
(notwithstanding the standard of business conduct before 
referred to) men are inclined to incur obligations when 
representing a company in straits, than when acting for 
themselves in similar circumstances. Personal interest 
quickens moral perception. The kind of transactions referred 
to in the third head are dealt with in the Bankrupt Acts, but 
there ordinary traders incur criminal responsibility which 
cannot apply to companies, and creditors will prefer the more 
substantial remedy of a guarantee. These clauses appreciably 
increase a director's liability, but will no doubt be enforced 
only in very clear cases. 

Naturally the Committee have found great difficulty in 
dealing in a satisfactory manner with the duty of disclosing 
facts material to enable the investing public to judge of the 
risks they undertake. The 38th section of the Act of 1867 
is the only one that touches the prospectus; but the 
Committee condemn it as at once too wide and too narrow. 
It requires every contract entered into before the issue 
of the prospectus to be specified by names and dates, 
but does not provide for their contents being disclosed 
to intending investors. It applies to contracts in the 
ordinary course of trade. It applies to the issue of 
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shares, but not of debentures or debenture stock. It 
does not prohibit contracting out, which is accordingly 
generally done by a careful waiving clause in applications 
for shares. And it makes non-compliance with its terms 
(where not waived) a fraud. The Committee, while propos- 
ing to repeal this section, take the opportunity of specifying 
a variety of points as necessary to be disclosed, and attach 
the sanction of an action of damages against persons issuing 
prospectuses which do not comply with the prescribed 
requirements. But they do not give against the company 
the remedy of rescission of the allotment. This, however, 
would not prevent that remedy being resorted to as hitherto 
apart from the statute, on the ground of misrepresentation 
or concealment of material facts. But the Committee pro- 
pose what appears to be a questionable limitation of this 
remedy—viz., that the commencement of a suit for rescission 
before liquidation should not secure the shareholder in the 
benefits of his prompt action, but that a supervening liquida- 
tion should make his remedy fruitless, and retain him as a 
contributory. This is admitted to be contrary to the well- 
known decision of Oakes v. Turquand, a House of Lords’ judg- 
ment of the highest authority. The proposed reversal of the 
law and practice following on that case is accepted by Justice 
Vaughan Williams, but only with the qualification that it 
should be confined to cases where all the shareholders are 
on the same footing, and that care should be taken that 
allottees under different issues of shares (where one issue 
was, but the other was not, open to challenge) should not be 
put in the same position as regards the company’s property. 
This is an important point, but the whole question appears 
worthy of further consideration. 

After providing that the prospectus is to be dated and 
signed by or on behalf of every director, and filed with the 
registrar, under a penalty on every officer or agent of the 
company who is a party to default, it is provided that every 
prospectus must state a variety of particulars, the most 
important of which are the directors’ share qualification, 
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the minimum subscription, the amount reserved for working 
capital, the vendors and the amount payable to them, the 
commissions, expenses, and promotion money, and the short 
purport of every material contract, and every material fact 
known to any director or promoter, excluding contracts made 
in the ordinary course of business, or entered into more 
than five years before the issue of the prospectus. 

This formidable array of particulars is followed up by 
explanatory and limiting clauses. Thus, it is provided that 
these requirements shall not apply to an invitation to 
existing shareholders to subscribe for further shares or 
debentures, nor “to any circular or notice inviting private 
subscription only.” The reason, as explained by the Com- 
mittee, for the distinction between public and private sub- 
scription is that in the latter case there is an opportunity 
for personal inquiry which does not exist in the former. At 
the same time it is admitted that the distinction ‘is rather 
dangerous ground, and affords a possible loophole for 
evasion.” We think so; and prefer the doubt to the 
decision. It is easy to call a prospectus a circular or notice, 
to mark it private, to adopt a more confidential tone of 
address, and have it distributed somewhat more privately. 
Would this make it a “ private subscription only,” though 
issued to hundreds ? 

Again there is a definition of “ material” as applied to 
contracts and facts to be disclosed—viz., what “ would 
influence the judgment of a prudent investor in determin- 
ing whether he would subscribe.” This reminds one of 
what Lord Hatherley called V. C. Kindersley’s “ golden 
legacy,” where he says that those who issue a prospectus 
“are bound to state everything with strict and scrupulous 
accuracy, and not only to abstain from stating as fact that 
which is not so, but to omit no one fact within their know- 
ledge, the existence of which might in any degree affect the 
nature or extent or quality of the privileges and advantages 
which the prospectus holds out as inducements to take 
shares.” A high standard of good faith is the ideal to be 
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aimed at, and this it is proposed to attain by requiring 
information on certain specific points, and winding up with 
a general injunction to disclose everything material, according 
to a general standard to be construed by the Court. It 
resembles the statutory and common law rules prescribed for 
trustees in the investment of trust funds, and is probably all 
that can be reached by definition. Further, according to 
modern practice for the protection of the unwary or feeble 
against the designing, contracting out is prohibited, and a 
waiver is to be void. Finally, non-compliance with what 
is prescribed is to entitle the aggrieved party to compensa- 
tion from directors or promoters issuing the prospectus, 
unless reasonable ignorance or honest mistake be proved. A 
power to issue abridged advertisements is given but carefully 
guarded. And the duties and liabilities iter se of persons 
issuing prospectuses are laid down. Lach is to disclose to 
each all material contracts and facts within his knowledge 
which should enter the prospectus, failing which the defaulter 
is to be liable to compensate the company and his fellow- 
director or promoter for any loss or damage arising from the 
default. And any one made liable is to be entitled to recover 
contribution from another liable on the same ground. This 
last is a statutory recognition of the doctrine applied in the 
House of Lords in the recent case of Palmer v. Wick and 
Pulteneytown Steam Shipping Company. These are import- 
ant safeguards to investors, and if adopted by Parliament 
will make a prospectus a Jess jaunty and more reliable docu- 
ment than heretofore. Indeed, it will be as difficult to frame 
as an entail or an indictment in the old days. 

Scarcely less important for the protection of allottees are 
the enlarged powers which it is proposed to confer on the 
first or statutory meeting. This is proposed as an alternative 
to the suggested recurrence to the old idea of provisional 
registration, a system which was rejected in 1856 by Parlia- 
ment, and has since been condemned by most business men. 
The object is practically to give a back door out of schemes 
immature or ill-devised or inadequately supported, or where 


Statutory 
meeting. 
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circumstances have changed, and to enable the shareholders, 
before irretrievable steps are taken, to review the action of 
the promoters and the whole situation. This statutory 
meeting is (under the sanction of a penalty for default) to be 
held within one month after the filing of the statutory declara- 
tion before prescribed as a condition of commencing business, 
But, seven days before the meeting the directors are to issue 
to the shareholders and file with the registrar a report stat- 
ing with some detail the position and prospects of the 
company and giving an assurance of the good faith of the 
undertaking, and that the directors are satisfied with the 
company’s position, and that the capital subscribed is sufii- 
cient for the purpose, or otherwise what conclusion they 
have arrived at with regard to future action. At the 
meeting, any matter relating to the formation and business 
of the Company may be discussed, culminating in this that 
an extraordinary resolution may, without notice, be passed 
appointing a committee of enquiry, and at an adjourned 
meeting another extraordinary resolution may be passed 
that the company be wound up. An extraordinary resolu- 
tion requires a majority of three-fourths and includes proxies. 
This is an extensive power, to be exercised with fairness and 
consideration. The large majority required may probably 
prevent its abuse. But the fear of its exercise may lead to 
timid shareholders being at this stage relieved of their 
shares, provided, of course, the minimum subscription be 
not thereby encroached upon. 

The principles of the Law of Scotland differ so widely 
from those of England on this subject that it is difficult to 
deal with the matter under a common enactment. The 
Committee report that in England the law does not require 
registration of mortgages on real estate (except in Middlesex 
and Yorkshire), nor of mortgages on personal estate, other 
than chattels within the meaning of the Bill of Sales Acts, 
and that these Acts do not apply to debentures of companies 
secured by charges upon their chattels. Accordingly, in order 
to warn persons dealing with companies, and secure the 
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general body of a company’s creditors against unknown and 
preferable charges, it is proposed that every mortgage or 
charge created by a company after the passing of the Act 
shall be void against the liquidator and any creditor, unless 
within twenty-one days after its creation it be entered in a 
public Register of Mortgages, to be kept by the Registrar of 
Joint-Stock Companies for each company. This includes 
mortgages or charges, whether for securing issues of 
debentures, or upon uncalled capital, or chattels, or floating 
charges on the undertaking or property of a company ; but 
it does not embrace liens by law, or charges created in the 
ordinary course of business. Careful provision is made for 
the accurate keeping of the register, and for making it open 
to public inspection, and also for a penalty of £50 to be 
imposed on directors for default. The Committee on this 
subject report that ‘the law of Scotland with respect to 
mortgages will, of course, be unaffected,” but the draft bill 
omits so to provide. It will be necessary to supply the 
omission, unless the whole law of Scotland on the subject of 
securities on both heritable and moveable property is to be 
subverted in the case of public companies. The validity of 
a charge on uncalled capital has now been fully established 
in England, and there is no reason to doubt its efficacy in 
Scotland, provided the assignation of the uncalled capital be 
effectually intimated to the existing shareholders. Other 
subjects, heritable or moveable, belonging to companies, can 
only be made available to debenture holders or other special 
creditors by completing the security in the form appropriate 
to the subject dealt with according to the law of Scotland. 
No doubt this puts companies in Scotland—or rather 
companies dealing with security subjects situated in Scotland 
—at a disadvantage as compared with other companies, but 
it protects their ordinary creditors against the insidious 
dangers of “ floating charges,” which in England rank prefer- 
ably. Unealled capital in Scotland might, however, we 
think, be dealt with like heritable property, and the security 
completed by registration in a public register as proposed. 
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This would obviate the cumbrous method of intimation to 
each shareholder, and give ordinary creditors the same public 
notice as in the case of heritage and ships. 

The duty of directors to cause proper business books to be 
kept, and to lay a balance-sheet before the shareholders is at 
present imposed by the articles of association, and may there- 
fore vary between great stringency and great laxity. It is pro- 
posed to make this obligation statutory, and to require what 
is called a “ shareholders’ balance-sheet,” containing specified 
particulars, to be prepared, and laid before a meeting of the 
company, at least once a-year; a copy being sent to share- 
holders, or deposited for their inspection seven days before- 
hand. This balance-sheet is to be signed and certified by one 
or more of the directors, and accompanied by an auditors’ 
report certifying that it complies with the statute, and 
presents a correct view of the company’s affairs, or otherwise 
in what respect it fails. But, in addition, it is proposed that 
the auditors shall require the directors to supply a “ private 
balance-sheet,” giving the details on which the other is 
founded, and signed by two of their number, and to furnish 
any further details or information required by the auditors, 
who shall certify that their requisitions have been complied 
with. This private balance-sheet is not to be issued to the 
shareholders, but will be kept by the directors as part of 
the records of the company. It should have the effect of 
bringing home to the directors the responsibilities they incur 
in framing and certifying balance-sheets, for it will be 
extant as a witness against them in the event of future 
enquiry. 

We shall scarcely know the Companies Acts without the 
25th section of the Act of 1867, which, though based on a 
sound principle, has done so much injustice by peremptorily 
requiring all shares to be paid in cash, unless allowed under 
a registered contract to be paid otherwise. But by requiring 
prospectuses, returns of allotments, and annual returns of 
capital, which are all to be filed with the registrar, to 
disclose the consideration whether in cash or otherwise of all 
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the company’s shares, it is thought that effectual means are 
taken for certiorating members present and future how the 


capital is represented. 

The Committee propose in the report to extend to 
Scotland the 8th section of the Winding-up Act 1890, which 
it will be remembered provides for an official receiver mak- 
ing a report as to the promotion or formation of the company, 


g his opinion as to the presence of fraud therein, 
and directs the public examination of promoters. directors, 
and others. It is believed a practice is growing up of 
registering companies in Scotland in order to avoid such 
disagreeable enquiries, but whether this be so or not, there 
is no reason why Scotland should not have the lenefit of 
these provisions in reference to native companies. But the 
way in which it is proposed to accomplish this is not satis- 
factory. The Bill merely provides that the Winding-up Act 
1890, shall have effect “‘as part of the Companies Act 1862,” 
which would import the whole provisions of the Act of 1890, 
whereas the Committee in their report, while desiring to 
extend the principle of section 8 to Scotland, state that 
they do not venture on their own authority to recommend 
provisions largely modifying and altering the procedure of 
the Courts of Scotland. The Act introduces the system of 
official receivers, appointed by the Board of Trade and 
attached to the Court, being appointed to act as liquidators. 
This system has never prevailed in Scotland, and is not a 
necessary adjunct of the stringent enquiries into the promo- 
tion and formation of companies secured by the 8th section. 
At the same time, section 7, which requires a statement of the 
company’s affairs to be prepared, sworn to, and submitted by 
the directors to the liquidator, and section 10, which extends 
to promoters the special remedy for misfeasance applicable 
under the Act of 1862 (section 165) to directors, ought to 
be extended to Scotland, and there may be other clauses in 
the same position. This subject will require the attention of 


and stating 


the law ofticers for Scotland. 
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It should be mentioned that Justice Vaughan Williams 
disagrees with the Committee on several points—e.g., he insists 
that a yearly balance sheet, though not a profit and loss 
account, should be filed with the Registrar of Companies, on 
the ground that it is necessary in the interest of the public 
that publicity should be given yearly to the financial position 
of all companies trading with limited liability, and that the 
growth of the system of private companies trading with that 
privilege but without publicity is a grave danger which the 
legislature ought not lightly to permit; and he further 
regrets that the Committee does not recommend that public 
and private companies should be dealt with separately. He 
also thinks there should be a compulsory reserve liability 
in all cases where the capital is not fully called up. 

On the whole subject or rather group of subjects dealt 
with, the Report and relative Draft Bill of the Committee 
form a most important contribution to the amendment of 
Company Law, and it is to be hoped that, after opportunity 


for full discussion in legal and commercial circles as well as 
in parliament, the recommendations will in the main receive 
effect, and will ere long be followed by consolidation of all 
the company statutes. 


J. CAMPBELL LORIMER. 
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. W HEN the king of the Scythans is ill,” says 

Herodotus, “he sends after three of the most 
distinguished of the seers, who perform their divination, 
and then say generally as follows, that such or such an 
one has foresworn the royal hearth, and for this reason the 
king is suffering. And when he comes, the seers accuse him 
of foreswearing the royal hearth, and he denies it, saying 
he has never foresworn, and protests vehemently ; and on his 
denying it, the king sends after other seers, double as many, 
and of these also, looking into the divining art, convict him of 
foreswearing, they straightway cut off his head, and the 
chief seers divide his property. But if the second batch 
acquit him, other seers come, and again others, and if the 
majority acquit, the first seers are condemned to die.” 
And then follows a description of how they put the false 
seers bound into a waggon with brushwood, and having set 
fire to it, start the oxen off. These grimly humorous 
Scythian expedients illustrate two things: the diftculty 
experienced by the rude mind in getting at truth, the 
truth of guilt or innocence, and the tendency to solve 
the difficulty by a resort to the supernatural. The various 
methods adopted for ascertaining truth in judicial proceed- 
ings form a very instructive chapter in the history of 
English law. To us of the nineteenth century the 
verdict of twelve good men and true seems so fair 
and obvious a means of getting at facts; it has been 
so long the Palladium of our British liberties, the 
final cause of our Constitution, that we find it hard 
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to place ourselves in the position of our medieval 
ancestors. 

Yet the machinery of jury and witnesses, as we have it 
now, was far from being a matter of course ; that it is only 
the latest—it may not even be the last—of a long series of 
experiments. We must bear in mind that the theory of 
circumstantial evidence is unknown, or at least impracticable, 
to nations in a primitive state. They do not possess the 
habit of mind necessary for sifting and weighing testimony 
and drawing inferences, and if they did, such a process would 
be deemed too dilatory and too doubtful. The Anglo-Saxon 
procedure allowed nothing but the testimony of eye-witnesses 
to be received, and this obtained until the reign of King 


John and later. 

In the Pleas of the Crown, published by the Selden 
Society (p. 1), we find “ Denise’s appeal is null, for in it she 
does not say she saw the deed;” and again (p. 88), “ the 
appeal is held null, for that the appellors did not see the 


deed.” Even the Champion in the Duellum had to add quod 
ego vidi, until the statute of Westminster I. relieved him 
from foreswearing himself, as he generally had done 
before. 

The “ mens rea” was a still more difficult matter. Testi- 
mony, say the ancient laws of Wales, “ may be given as to 
a word and as to an act, but testimony cannot be given as 
to a thought.” Here, then, was the difficulty :—A murder 
(by its very meaning secret), or a theft committed, and no 
eye-witness to point out the murderer(a) or the thief; no 
means to analyse the mind of the perpetrator if found. 
Suspicion might indeed rest on someone, but it would only 
be suspicion. To bring home the crime to the perpetrator, 





(a) The old rule that the person found nearest the corpse should be deemed guilty 
of the death, was a grotesque attempt to solve the difficulty bya presumption. Such 
presumptions are a common way of evading proof. Witness the presumption still 
used to determine paternity, though no longer irrebuttable, that children born in 
lawful wedlock are legitimate if the husband was within the four seas. ‘ Who the 
devil,” as Lord Melbourne cynically said, “ knows who is anybody's father ?” 
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the early Anglo-Saxon law relied on the strongest of all 


primitive sentiments, superstitious fear.(@) 

It allowed the person aggrieved by the death or theft— 
say the loser of cattle—to tender to the suspected thief an 
vath on a relic, searching his conscience as a modern plaintiff 
does by interrogatories. This was called “the purgatio 
canonica,’ to distinguish it from the “ purgatio vulgaris,” 
by ordeal. If the oath was taken, there was an end of the 
matter.(b) If the oath was refused, and the refusal proved, 
satisfaction was to be made for the theft, such a refusal being 
tantamount to an admission of guilt. The strength of the 
“purgatio canonica” lay in its appeal to the superstitious 
instincts of mankind. “Our ancestors,” says an old writer, 
“did believe that a person could not be so wicked to call 
God to witness anything which was not true, but that if any 
should be perjured, he must continually expect that God 
would be the revenger (c) (Malmes. lib. 2, ¢. 6), as the bar- 
harous people of Melita thought of St. Paul, that vengeance 
would not suffer him to live. The scene of this quasi- 
religious ceremony was laid in the Hundred Court. The 
loser, coming with a relic to the person whom he might sus- 
pect. ‘‘ Swear to God, and on this relic, that thou hast not 
taken my property,” “and let him,” says the ordinance, 
“describe the property he has lost.” But a man was not 





(a) A clever use is made of superstition at the present day in India to discover 
acriminal. A theft, say, has been committed ina village. The native policeman 
thereupon calls all the inhabitants together, and among them comes, of course, the per- 
son wanted. If he did not, his absence would be remarked. Then the policeman gives 
cach of them a piece of stick of the same length, and tells them that the stick of th: 
man who is guilty will have grown an inch in the morning. The result is that the 
guilty man provides for the event by cutting an inch off his. We have, it is to bi 
feared, become too sophisticated in England for this. 

(b) In certain local codes the purgatorial power of the oath was carried to the most 
absurd extent. Thus, in the 18th century the municipal law of the Saxons enabled 
the accused, in certain cases, to clear himself, however notorious the facts of the case, 
and no evidence was admitted to disprove his position. Jur. Province. Sax. Lib., 
1 Art. 15, 18. 

(c) There was no punishment for perjury by man’s law, according to Selden, 
before Queen Elizabeti’s time. But a person who perjured himself ceased, by Anglo- 
Saxon law, to be “oath worthy.” 

VOL. VII.—NO. 4. 2B 
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allowed to put another to this inquisitorial test without 
pledging his oath that his claim was bond fide.(@) 

Thus shall a man swear when he has discovered his_pro- 
perty, and brings it in process :— 

“ By the Lord before whom this relic is holy, so I my 
suit prosecute, with full folk right, without fraud and with- 
out deceit, and without any guile, as was stolen from me the 
cattle that I claim, and that I have attached with N.” 

Thus challenged, the suspected person made oath in the 
following form :— 

“ By the Lord, I was not at rede nov at deed, neither 
counsellor nor doer, where was wilawfully led away M.’s 
cattle. But as I cattle have, so did I lawfully obtain tt. 
And (here the oath is accommodated byvarious circumstances) 
as I vouch it to warranty, so did he sell it me, into whose 
hands I now set it; (or), as I cattle have, so did he sell it me 
who had it to sell; (or), as I cattle have, so did it come of 
my own property, and so it by folk right my own possession 
is and my rearing.” 

This was “jurare proprid manu.” But experience must 
soon have proved that a man who would commit a theft 
would often not stick at an oath. Hence, on grave charges, 
the accused was required to bring some other credible per- 
sons, and they were to swear that they believed what the 
defendant had sworn was true. These were called sacra- 
mentals,(@) and their number was more or less, according to 
the quality of the criminal, and to the fault or thing in ques- 
tion. Thus he was said to swear “manu sexta,” “ duo- 
decima,” &e., according to the number of the sacramentals. 
The expression “ manu” was used because they held out their 
hands in swearing “porrectis manibus jurabant.” These 
were the forms :— 

“ By the Lord | am guiltless, both in deed and counsel, of 
the charge of which N. accuses me.” 


(a) A person who made a false, that is, an unfounded claim, was amerced. See 
Glanvil, 263-64. 
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His companion’s oath who stands with him :— 

“By the Lord, the oath is clean and unperjured which 
N. has sworn.” The sacramentals to swear a person free of 
a charge had not only to be a certain number, but their oaths 
had to have a certain value. ‘Let him deny it with L X 
hides,” “‘a pound oath,” and so on. But here again the 
thief might have his confederates ready to swear anything. 
Hence the practice grew up for the plaintiff, or the reeve, to 
nominate a panel of neighbours, and out of them the defend- 
ant was to choose his compurgators or sacramentals.(@) 

Compurgation, or trial by the oath of the accused and his 
sacramentals, was only adapted to the ages of faith, when 
religion or superstition was a living force, which could be 
relied on to make a man tell the truth. It was abolished in 
the reign of Henry IL.,(b) because it so easily lent itself to 
abuse. Hallam calls it “the manifest fountain of unblushing 
perjury.” Nevertheless, it had in it—and this is what is 


mportant to notice—the germ of trial by jury. It was the 
beginning of the accused appealing to the knowledge of his 
neighbours, putting himself on his country, and also of his 


calling witnesses. The compurgators became the jurors, and 
also the suit or secta of a later period. This development of 
compurgation into trial by jury is a remarkable instance of 
what Dr. Stubbs calls the persistence of primitive institutions 
working their way through the superstructure of feudalism, 
and gaining strength in the process, in other words, of the 
historical continuity of our legal system. 

Green, in his “‘ History of the English People,” gives a 
striking instance of how the burgesses of the 13th century 
prized the privilege of compurgation, with all its imperfec- 
tions, as a sort of trial by jury in embryo. The borough of 
St. Edmundsbury, rude as it was, possessed the right of 
meeting in full assembly of the townsmen, for government 
and law. Justice was administered in presence of the 





(a) This comes very close to a panel of jurors qualified by the right of challenge. 
(b) Except in some boroughs, where it was one of the liberties. 
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burgesses, and the accused acquitted or condemned by the 
oath of his neighbours. 

Without the borough bounds, however, the system of 
Norman judicature prevailed, and the rural tenants, who did 
suit and service at the Cellarer’s Court, were subjected to the 
trial by battle. The execution of a farmer named Kebel, 
who came under this feudal jurisdiction, brought the two 
systems into vivid contrast. Kebel seems to have been 
cuiltless of the crime laid to his charge, but the duel went 
against him, and he was hung just without the gates. The 
taunts of the townsmen woke his fellow farmers to a sense of 
wrong. ‘Had Kebel been a dweller within the borough,” 
said the burgesses, “‘ he would have got his acquittal from the 
oaths of his neighbours, as our liberty is.” 

Trial by compurgation passed by an easy transition to 
trial by ordeal. There is, as has been pointed out by 
Mr. Tylor, a close connection between oath and ordeal. An 
oath is an appeal to Heaven of a solemn, but indefinite kind. 
Ordeal is putting that appeal to the test of practical proof. 
The idea underlying both is, that Heaven will interpose to 
vindicate the truth. In compurgation the ceremony ended 
with the oath of the accused, or of the accused and his con- 
sacramentals ; under the system of ordeal, the accused not 
only swore that he was not guilty, but added to his oath (in 
effect), “and I put myself on God, by whom I have sworn 
to vouch the truth of what I have said, by causing the fire 
not to burn me, or the water to scald, or the bread which 
1 here swallow to choke me” (vulgarly, “ May this bit be my 
poison”). 

Here then in the ordeal was a much more definite and 
practical test than in the oath. Hence it came to be adopted 


for persons whom the Anglo-Saxon laws call “ tyght-bysigs,” 
that is persons of bad repute, whose oath was not to be relied 
on, and who could not get compurgators. This distinction of 
the “ tyght-bysig” or “untrue man” appears again and again 
(Ath. 1; 1 Knut, sec. 22), and illustrates how entirely our 
early criminal law turned on character, or rather reputation. 
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The Laws of William the Conqueror (XIV.) De Appellatis 
ex furto, put it very clearly. “Si quis appellatur de furto 
et sit liber homo si bone fame hucusque (sic) fuerit et testi- 
monium bonum habuerit, purgabit se per juramentum suune. 
Quod si ante culpatus furt purgabit se duodecima (a) manu et 
eligentur XIILL. legales hommes ex nomine qui juramentum 
hoe faciant. Quod si defecerit et jurare cum ev noluerint 
dejendet se per judicium aque vel ignis et appellator per 
VII. legales homines ex nomine jurablit quod nec ex odio nec 
alia aliqua causa hoc ei imponit nisi tamen ut jus suuin 
adipiscatur.” Here the “tyght-bysig” or “untrue man” 
has to purge himself twelve handed, or to go to the ordeal. 
The result of course would be that he would have to go to 
the ordeal. 

The ordeal test is one of great antiquity. It is found in 
all ages, and among all races, from the Laws of Manu to 
Glanvil. It is indeed only a part of the universal art of 
divination, which professed to interpret the secrets of heaven 
by the ravings of a Pythoness, by stars, sticks and cards, by 
the Sortes Virgilianze, or the pecking of sacred chickens. 

The ordeal went even further than interpretation, and 
presumptuously called upon Heaven to declare the truth by 
suspending, in favour of innocence, the natural laws of the 
physical world. Hence its title ““judictum Dei.” It was a 
familiar process in the later Anglo-Saxon period, as the Laws 
of Athelstane and Ethelred show, and was still in full opera- 
tion (b) in Glanvil’s time. “ Tenetur se purgare,” says the 
Justitiar, “is qui accusatur per judicium Dei, scilicet per 
calidum ferrum vel per aquam pro diversitate hominum, per 
Jerrum calidum si fuerit homo liber :(c) per aquam si fuerit 
rusticus.” The swallowing of the cornseed or consecrated 
lump of bread was another, but rarer, form of ordeal. Black- 





(a) The number twelve here is worthy of notice. 

(b) In the Pleas of the Crown published by the Selden Society (1220-1225), there 
are twenty-five cases of ordeal (water fifteen, iron nine) to eighteen cases of battle 

(c) Women had the honour of the hot-iron ordeal. See Pleas of the Crown 
(Selden Society). 
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stone in his Commentaries bewails “ the folly and impiety of 


thus pronouncing a man guilty unless he was cleared by a 
miracle,” and well he might if the ordeal had been in practice 
what it was in theory: but it is as certain as anything can 
be, that the ordeal was worked by the Church, not necessarily 
in its own interest or merely for greed, very likely quite 
righteously in the interests of truth and justice. The ordeal 
was, in fact, a pious imposture, which gave a religious sanction 
to the popular judgment for or against a mana) Very 
likely the priest who administered it, knew, as confessor, all 
about the matter. What trickery was employed to impose 
on the people we do not know. It would not be dittcult in 
those credulous days, and many methods have been sug- 
gested.(b) Suffice it that for good or for evil, the Church 
saw its opportunity of power, of attracting jurisdiction, and 
used it. Its policy was to surround the ceremony with every 
circumstance that could inspire awe. 

“ Tf anyone,” say the Laws of Atthelstan (23), “ gives wed 
(vadium) for an ordeal, let him come three days before to the 
mass priest, who is to allow it, and let him feed himself with 
bread and with water and salt and herbs, before he shall go 
to it, and let him attend mass each of the three days, and 
make an obligation and go to housel on the day that he shall 
go to the ordeal, and then swear the oath that he is, accord- 
ing to folk vight, guiltless of the charge before he goes to the 
ordeal.” 

Then the Laws of Aithelstan (4, 7) take up the tale :— 
“ Let there be measured nine feet from the stake to the mark by 
the man’s feet who goes thereto” (this was to carry the iron). 
“ But if it be water, let it be heated till it low to boiling. 
And be the kettle of won or of brass, of lead or of clay. 
And if it be & single accusation, let the hand dive after the 
stone up to the wrist, and of it be threefold up to the elbow. 
And when the ordeal is ready, then let two men go in of 





(a) The odd thing is that the accused was nearly always acquitted by the ordeal. 
(b) Professor Maitiand states that he knows of only one case of failure. 
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either side, and be they agreed that it is so hot as we before 
have said. And let go in an equal number of imen of either 
side, and stand on both sides of the ordeal along the 
Church, (a) and let these all be fasting and abstinent from 
their wives on that night, and let the mass priest sprinkle 
water over them all, and let each of them taste of the holy 
water, and give them all the book and the image of Christ's 
rood to kiss, and let no man mend the fire any longer when 
the hallowing is begun, but let the tron lie upon the hot 
embers till the last collect; after that, let it be laid upon the 
Stapula, and let there be no other speaking within, except that 
they earnestly pray to Almighty God that He make manifest 
what is soothest. And let him go thereto, and let his hand be 
enveloped, and be it postponed till after the third day, 
whether it be foul or clean, within the envelope. And he 
who shall break the law, be the ordeal with respect to him 
void, and let him pay to the king CXX. shillings as wite. 

Every man in ordeal as well as compurgation, had to 
begin his charge with a fore-oath. This fore-oath runs 
through all our early law. “If it be enough to deny,” it was 
suid to the Emperor Julian, “who will ever be found 
guilty ?” 

“Tf it be enough to aftirm,” replied the Emperor, ‘‘ who 
will ever be innocent?” The view of Julian has been all 
along the principle of our law. I allowed no one to be put 
to defend himself by compurgators or the perilous test of 
ordeal, without his accuser pledging his oath, as a guarantee of 
bona fides. Later our law in addition to the fore-oath exacted 
a pledge and sureties. (d) 





(a) The accused was not to have more than twelve with him: for fear, probably, 
of intimidation. 

(b) There is an amusing scene in the Year Books anent this, Berwick J. (to the 
Sheriff), “ How is it you have attached these people without warrant? For every 
suit is commenced by finding pledges, and you have attached though he did not find 
pledges?” The Sheriff: “Sir, it was by your own orders.” Mem. by Reporter : 
“Tf it had not been so, the Sheriff would have been grievously amerced : therefore 
take heed” (80 Ed. I. 258). Edict of Gundohalde of Burgundy, a.p. 501, Lex 
Burgund, tit. 45. Fustel de Coulange La Monarchie Franque, 454. 
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The Duellum or Tria] by Combat, which succeeded ordeal, 
is traced by some to the Lombards, but it was known and 
practised by all the German races as Velleins Paterculus tells 
us (Lib. 2, c. 118). Indeed, this kind of self-help is too 
agreeable to unregenerate human nature to require any his- 
torical research into its origin. It was, as we might expect, 
an especially favourite mode of arbitrament. With a people 
like the Normans, of high spirit and martial temperament. 
Under their auspices, it came into vogue on appeals in civil 
as well as criminal cases. 

In the Trial by Combat, the appellor offered to prove his 
words true by his body on the accused, just as he offered his 
body as a test in the ordeal, and Heaven was equally ap- 
pealed to to defend the right, but blending with this supersti- 
tious sentiment in the duellum, was the sentiment of personal 
honour (still current at the beginning of this century), which 
“felt a stain like a wound,” and tolerated no other 
way of vindicating its dignity from an affront but the 
sword. 

What strikes us as so singular is that this arbitrament of 
the sword, or rather the stick, should be a regular step in 
a formal action. ‘“ Accusato per omnia legitime negante 
tune per duellum placitum Solet terminari” (Glanvil, Lib. 14, 
ec. 1). “ Veniant armati,” says the judgment. Accord- 
ingly, at the day prefixed, both parties prepared and appear- 
ing in Court, the appellant recites his appeal, and the 
defendant his former defence, verbatim, as at the first. 
Then the one takes the other by the hand, and the defendant 
with an oath “thus prepares” (to use Selden’s phrase) “ his 
stomach to the field.” 

“This hear you whom I hold by the hand, which say 
you are called by the Christian name John, that I, Peter, 
such a year, such a day and place (as is expressed in the 
appeal), did not feloniously cause nor compass the death (if 
the appeal be of murder) of Thomas, your father (brother, 
dc.), nor did to this felony assent, as you have before sup- 
posed, so God shall help me and the saints.” 
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To this the appellor replied :—‘ This hear you whom 
I hold by the hand, which say you are called by the 
Chivstian name of Peter, that you are foresworn, and 
therefore foresworn because such a year, such a day, and 
in such a place, you did feloniously and with malice pre- 
pense, with such a kind of weapon, give a deadly wound in 
such a place of the body of Thomas, my father, whereby he 
died within one hour after, as I have before said ayainst 
you, so help me God and the saints.” 

The litigants were then conducted to the lists, but before 
they engaged each one declared as follows against any magic 
or witchcraft :— 

“This hear you Justices, that I, Peter, have neither 
eaten nor drank, nor any other thing done or caused for me 
to be done, whence God’s law might be depressed and the 
devil’s advanced, so help me God.” Then followed the 
King’s proclamation :— 

“That no man be so hardy or bold (other than the 
combatants), whatsoever he see ov hear, as to move or speak 
loud, whereby any disturbance may happen to the battel, 
under pain of a year and a day’s imprisonment.” “ Thus 
stand the combatants,” says Selden, “ready in the lists as 
they are by those ancient writers marshalled. If the 
appellee could maintain his defence until the stars came 
out he was victorious, and the appellor was amerced for 
a false clam. If the appellee was beaten or cried craven, 
he was forthuith haled to the gallows—that is, on a criminal 
appeal ; on an appeal on a writ of right he lost his land. 
On a criminal appeal the parties fought in perso, unless 
the appellee was maimed, or a woman, or under sixteen or 
over sixty; in the writ of right they fought by cham- 
prons.” (a) 

It was not unusual for an ecclesiastical person to keep 





(a) The champions were bareheaded, and bare below the elbow and the knee, and 
armed each with a baston qules of an ell length, and targets of double leather. They 
made three solemn congées to the Justices before they began. 
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uw champion in regular pay—the Bishop of Hereford, for 
instance, did so at a salary of 6s. 8d. 


“ Thrice is he armed that hath his quarrel just, 
And he but naked though locked up in steel 
Whose conscience with injustice is corrupted.” 


So says Shakespeare; but we also know, on Napoleon’s 
authority, that Providence favours the strong battalions, and 
it may be that in trial by combat the best man, and not the 
best cause, generally triumphed. 

Oath, ordeal, and combat were all so many rude attempts 
to get at truth in judicial proceedings, by vouching Heaven 
to the proof. Irrational as they seem to us, they were not 
so ill adapted to the ages of faith ; but they had two cardinal 
defects. They allowed no appeal in the modern sense—it 
would have been blasphemous—and they excluded all evi- 
dence. It was inevitable that they should decay with the 
decay of superstition. Trial by combat, indeed, survived for 
many 2 long year, sustained by the martial spirit which had 
given it birth; but when it was granted in 1571, it was, as 
Dyer says, “ Non sine magnd juris consultorum perturba- 
tione.” The transition in the history of our law from the 
judgment of God as the test of truth to the judgment of men, 
as we have it, personified in the jury of the nineteenth cen- 
tury, is one not easily traced. Like all great institutions, 
trial by jury was in the end the outcome of national tempera- 
ment, of deeply-rooted racial qualities. 

Of all the qualities of the Anglo-Saxon race, religion and 
independence are the most characteristic, and on this stock 
the Normans engrafted a martial spirit. In these three 
elements, faith, freedom, and the love of arms working to- 
gether, we discern the secret of the course of development 
from the tumultuous folkmote, oath, compurgation, and 
ordeal through the duellum, to that trial by jury which Hale 
calls ‘‘ the best trial in the world.” In the voices of the free- 
men of the ancient County Court, and in the system of 
compurgation, we have the principle of trial by jury in germ, 
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hut, if we ask how it came to take the particular shape in 
which we have it now, we must look to the inquests under 
the Grand Assize, the Assize of Novel Disseisin and Morte 
1)’Ancester. These were the models on which trial by jury 
was fashioned. 

The Grand Assize gave an appellee, in a writ of right, 
the alternative of having the question of title settled by a 
jury instead of fighting it out. Glanvil expatiates, and not 
without justice, on its advantages. These special commis- 
sions, as they have been called, not only avoided the doubt- 
ful event of the duellum, but they familiarised men’s minds 
with the idea of having questions of facts heard and deter- 
mined by the inquest of a chosen body of men acquainted 
with the circumstances. Hitherto, and for many years after- 
wards, the jurors who attended the justices’ eyres, fulfilled 
the function merely of a grand jury. The jurors of the 
hundreds came up successively and made their presentments, 
and the king’s justices turned to them, and the four town- 
ships under the Assize of Clarendon (A.D. 1166), and asked 
what they thought of the matter. If they said that they 
suspected the accused, then the judgment was that he was to 
purge himself by the ordeal of water or fire. 

Heaven is still the arbiter. One step further. Though 
the answers of the jurors and the townships were no 
proper verdicts, the accused might agree to accept them 
as such, to put himself on his country for good or ill 
—his old common law privilege as a freeman—and take 
the judgment of his peers in lieu of the judicium Dei,() 
and when ordeal was disused, as it was in 1215-16 (in 
consequence of the decree of the Lateran Council), this 
practice naturally and necessarily grew up, of an accused put- 
ting himself on his country. In case after case of the pleas 
of the Crown, subsequent to the abolition of ordeal, we find 
the accused putting himself “on the neighbourhood,” or 


(a) Even then the form was for the accused to put himself on “God and his 
country.” “Culprit, how will you be tried?” the judge had to say, and the 
prisoner replied, * By God and my country.” Bracton, Fol. 143 and 1. 
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“upon the twelve jurors for good or ill,” or “the country.” 
When an appeal failed too, on a technical ground, or was not 
prosecuted, justice was not to be defeated, and the country, 
therefore, was enquired of. So, in an appeal of rape, 
‘“‘Cogendus est appellatus quod se defendat per patriam quia 
Cadit duellum.”(a) But, as a rule, the prisoner’s or 
appellee’s right to have his guilt or innocence adjudicated on 
by Heaven was a sacred one. It was a right which he might 
waive, but of which he could not be deprived. Still, every 
possible pressure was brought to bear upon him to induce 
him to waive it, and put himself on his country. (b) 

Those who will not put themselves on inquests of felonies, 
before the justices, at the suit of the king, shall be put, says 
the statute, 3 Ed. I. Westm. I., ¢. 12, “en la prison fort et 
dure.” It is significant of the exigencies of the situation, 
that “prison fort et dure” should have developed into the 
“peine forte et dure,” with its barbarous accompaniments of 


piling weights upon the naked body of a man in prison (and 


a woman too), and half starving him till he died or yielded. (c) 
When we consider that a considerable proportion of the coun- 
try were the jurors who had presented the crime, it seems 
not unnatural that an accused, guilty or not guilty, should 
refuse to put himself on their verdict. 

The remedy for this seeming unfairness lay in his right of 
challenge, which was very early recognised. 

During one of the Cornish eyre, in Edward the First’s 
reign, a certain Sir Hugh was presented by the twelve jurors 
of Yoncres of rape (31 Ed. I.). 

The point on which the case is reported is, that a prisoner 
is not allowed counsel against the king, but the whole is 
highly instructive. Certainly no counsel could have done 





(a) Bracton, Fol. 142, § 11. A woman was excused fighting. 

(b) Even if a man refused to put himself on his country he might still be 
hanged, it would seem, if the jurors and townships and the twenty-four knights 
of the county all concurred in suspecting him. Poisoning was not to be tried 
by the country, because, as Fleta says, nobody could know. 

(c) Tying the thumbs together with whip cord was afterwards resorted to. 
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better for the prisoner than the prisoner did for himself. 
Being worsted on the point of counsel, Sir Hugh first 
excepted to the jurisdiction, on the ground that he was a 
cleric, Whereupon his Ordinary appeared and claimed him. 

“But we say,” said the Justice, “that you have lost your 
benefit of clergy by being ‘bigamous’—that is, having 
married a widow.” This was true, but Sir Hugh maintained 
that his wife was a virgin when he married her. So the 
Justice put it to the jurors, who said, on their oath, she was 
a widow. ‘Then came the following dialogue :— 

Justice—“So the Court is of opinion that you must 
answer as a laic, and agree to these good men of the twelve, 
because we know that they would not tell a lie for us.” 

Sir Hugh—< My Lord, by them I am accused. There- 
fore I will not agree to them. Besides, my Lord, I am a 
knight, and I ought not to be tried but by my peers.” 

Justice—‘ Because you are a knight, we will that you be 
tried by your peers.” 

Knights accordingly were named, and Sir Hugh was 
asked whether he wished to challenge any of them (aliquas 
calumnias in eos proponere) 

Sir Hugh-—“ My Lord, I do not agree to them; you 
shall take what inquisition you will by your office, but I will 
not agree.” 

Justice—“ Sir Hugh, if you will agree to them, please 
God they will find for you, if you will not agree to them. 
And if you will refuse the common law, you must suffer the 


punishment thereby ordained. That is to say, one day you 
shall eat, and another you shall drink, and the day you shall 
drink you shall not eat, and vice versa, and you shall eat 
barley bread and no salt and water, &c.,” giving many 


reasons why it would be better not to demur, but to agree to 
the jurors. 

Sir Hugh—“ 1 will agree to my peers, but not to the 
twelve by whom I am accused, so hear my challenge against 
them.” 

Then followed some wrangling, because Sir Hugh had his 
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challenges ready in writing, but could not read (though he 
had claimed to be a cleric), and it was necessary that they 
should be made by his own mouth; so they were read for 
him in a low voice, and he repeated them by word of mouth. 
The challenges were found good challenges, and the obnoxious 
jurors were removed, and the trial proceeds. 

Justice (to the Jurors)—“ We (i.e., the King) charge Sir 
Hugh with the rape of a certain woman; he denies it, and is 
asked how he will be acquitted. He says by a good country 
(per bonam patriam), hence he puts himself on you for good 
and ill, therefore we charge you, by your oath, that you tell 
us whether Sir Hugh ravished the said woman or not.” 

Jurors—“ We say that she was ravished by Sir Hugh’s 
men.” 

Justice—* Was Sir Hugh consenting to the deed or not ?” 

Jurors—* No.” 

Justice— Sir Hugh, as they acquit you, we acquit you.” 

The custom which had thus grown up of challenging the 
presenting jurors—a custom which commends itself at once 
to common sense—received a statutory recognition from 
25 Edward III. ¢. 3, which declared that no person who was 
of the grand jury by which the bill was found, was com- 
petent to sit upon the petty jury. But the jurors still 
continue to be men who can give their verdict about the 
matter from personal knowledge, supplemented perhaps by 
inquiry. This is the whole theory of the jurors’ position at 
this time, and for many years afterwards the functions of 
jurymen and witnesses are not yet differentiated. How they 
came to be differentiated it would take too Jong to trace, 
suffice it to say that by degrees this personal knowledge on the 
part of the jurors of the matters in question, once their best 
qualification, came to be deemed a positive disqualification, 
as tending to prejudice, and disappeared, sapped by a series 
of statutes, beginning with 27 Elizabeth, c. 6, by which only 
two of the jury need be hundredors, and ending with 
6 Geo. IV. c. 508, § 13, by which all the jury were drawn 
from the country at large. The result of this legislation 
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was, of course, that the jury came to know less and less 
personally of the matter in dispute, and this waning know- 
ledge made them more and more dependent on the evidence 


tendered, 

Hence the increasing importance of evidence, and of the 
rules governing its admission and rejection. What later 
generations have done has merely been to formulate a large 
body of such rules, many of them highly artificial, designed 
partly to secure relevancy, partly to assist and protect the 
jury. Of these it is impossible to treat here. Suttice it to 
say, that many, if not most of them, are based on a distrust 
of the intelligence of juries—a distrust which may at one 
time have been justified, but is now an anachronism. 

The modern tendency is not to exclude tainted or inter- 
ested evidence, where relevant, but to admit it, and leave 
the jury to assess its value, aided by the searching ordeal of 
cross-examination. 

Deeply rooted as the system of trial by jury, as a means 
of getting at truth, is in England, there are signs that since 
the Judicature Act it has been waning, in civil cases, in 
favour of trial by a judge without a jury, or by an official 
referee or arbitrator. In criminal cases it is unshaken, and 
is likely to remain so (except under peculiar circumstances, 
such as those attending an outbreak of anarchy in Ireland, 
or of fanaticism in India). But this is not so much because 
a jury is the best machinery for ascertaining guilt or 
innocence, but because the jury in such a case relieves the 
judge of what would be too intolerable a burthen of 
responsibility for one man, however able and experienced. 
Probably there are few innocent men who would not prefer 
to be tried by a judge without a jury. 


Epwarp Manson. 
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A Treatise on the Law of Bankruptcy in Scotland. By Henry Govpy, 
D.C.L., Advocate, Fellow of All Souls’ College, Oxford ; Hon. LL.D. 
Edin. ; Regius Professor of Civil Law in the University of Oxford ; 
assisted by ANDREW Mitcnett, M.A. Oxon., Advocate, and W. J. 
Cutten, M.A., LL.B., Advocate. Second Edition. Edinburgh: 
T. & T. Crark, Edinburgh. 


Proressor Goupy’s book has always been accepted as a sound and able 
piece of work, and this second edition will not diminish its reputation. 
Ten years’ decisions have added only fifty pages to its bulk, and have altered 
very slightly its statement of principles. Publishers are of course inexor- 
able, and condensation (not to say shorthand) is the order of the day, but 
it may be questioned whether in a book of such scope and aim a slightly 
fuller discussion of some points, and a further statement of the reasons of 
decision, are not desirable. It must be admitted, however, that the space 
permitted could hardly have been used to better purpose, the collection of 
both English and Scottish cases being careful and down to date, and there 
being no serious omissions. Professor Bell, treating the whole law from the 
point of view of mercantile bankruptcy, carefully states the claims arising 
on bankruptcy in the case of every important contract, and this example 
might perhaps have been more completely followed by Professor Goudy. 
For example, no reference is made to the claims arising on the dissolution 
of a contract of service by the bankruptcy of the master, although these 
have been the subject of many decisions in Scotland, such as Edin. 
Glass Coy. v. Shaw, M. 597, Puncheon, M. 13990, and Hay v. M‘Ewan 
& Auld, 5 M‘Ph. 817. Again, the doctrine on contingent claims is left 
without much illustration. Take the case of the proper valuation of a 
wife’s annuity under antenuptial contract, where the hushand becomes 
insolvent stante matrimonio. No doubt, the Statute gives a large discre- 
tion to the trustee, but the competing contentions were noticed in the early 
case of Comb vy. Chapman, 4 Sh. 513, and the point, although not the 
subject of decision, is believed to be well settled in practice. The three 
alternatives were—(1) present value, as if husband were dead ; (2) market 
value ; (3) actuarial valuation giving effect to contingency of survivance, 
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and also (where the contract stipulates for a diminished annuity in that 
event) to the contingency of second marriage. The reference in this 
connection to section 37 of the English Bankruptcy Act 1883 might well 
have been followed up by some account of that interesting series of cases in 


which the claims of a company, or a liquidator, upon the estate of a 
bankrupt shareholder, or contributory, were considered in England, This 


point was before the Court of Session some years ago in an unreported 
case of Richardson. The mention in footnotes (pp. 191 and 193) of the 
cases of F'urdoonjee, 3 Ch. Div. 264, and Mere. Mar. Assurance Associa- 
tion, 25 Ch. Div. 415, is scarcely adequate. 

Chapter X., on the Act 1696, c. 5, has been slightly re-arranged. Here, 
one would desiderate a little more light on the mysterious doctrine of 
fraudulent or collusive cash payments on the eve of bankruptcy. There are 
two points to be kept in view. It would seem from such cases as Thomas 
v. Thomson, 3 M‘Ph. 358, and Coutts’ Trs. v. Webster, 13 R. 113, that an 
insolvent may hand over his whole estate in cash in payment of a debt 
presently payable. That does not seem equitable. But, assuming it to be 
the law, what is meant by the exception of “collusive and fraudulent” ? 
We know from the above cases that it must mean something more than the 
fact that both parties to the payment knew of the insolvency. There seems 
to be a little mist about this doctrine, and like Lord Rutherfurd Clark in 
Coutts’ Trustees, we feel inclined to give it up. The difficulty is not solved, 
hut intensified, by the desperate efforts made by the majority of the Court 
in Shaw’s Trustees, 15 R. 32, and Jones’ Trustees, 15 R. 328, to distinguish 
these cases from Thomas v. Thomson. The suggestion made by the learned 
authors of the present edition (p. 92(1)) that when goods are sold bya 
bankrupt and the price handed over to a collusive creditor, the payment 
should be treated jictione juris as equivalent to the delivery of the goods, is 
ingenious, but it is pure fiction, and does not possess the only excuse for a 
fiction, that of squaring with the decisions. On the question of implement 
of prior general obligation for security as affected by the Act 1696, we 
observe that Professor Goudy renews his attack on the authority of Mans- 
field v. Walker's Trs., 1 Sh. and M‘L. 203, and in spite of the dictum of 
Lord President Inglis in Stiven v. Scott, 9 M‘Ph. 933, it must be admitted 
that Lord Brougham’s judgment is at all events difficult to reconcile with 
Taylor v. Farie, 17 D. 639. Prominence is rightly given to the important 
recent decision in Paterson’s T’rs., 19 R. 91. 

Several points of interest occur with regard to the title to sue under the 
Act 1696. It is laid down in this book on the authority of sections 10 
and 11 of the Bankruptey Act 1856 that a trustee in sequestration is 
entitled to set aside preferences under the Act 1696 for behoof of the 
whole body of creditors, whether or not he represents any prior creditor. 
The words of section 11 seem scarcely adequate to create a new challenge 
not previously known to the law. Of course, the trustee must be entitled to 
sue for whatever the general creditors are entitled to receive, as for example, 
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the proceeds of a challenge at common law. But is it clear that the trustee 
can make a relevant challenge under the Act 1696, where the necessary 
element of a prior creditor is absent, even if it be clear that, where such 
element is present, the trustee can take the challenge out of the hands of 
the private creditor?’ The private challenge is still competent (Brown, 
18 Rett. 391). Again, as regards the title of the liquidator of a company to 
sue challenges under the Act 1696, which is stated at p. 107, to rest on the 
authority of Clark v. West Calder Oil Co., 9 R. 1017, it would be interest- 
ing to know whether this is regarded as flowing from the common law 
applied to the juridical persona of a registered joint-stock company, or from 
the provisions of section 164 of the Companies Act 1862. That section 
seems to place a company in the same position as an individual trader, as 
regards “undue or fraudulent preference,” but there was an impression 
that its provisions were confined to the English law, and it was certainly 
discussed whether the Companies Act 1886 had the effect of introducing 
into Scots company law the rules as to undue preference in bankruptcy. 
The case of Clark was, of course, decided on the ground that there was no 
delivery, or possession, to support the dehenture-holders’ security over either 
the leases or the plant, and the opinions of the judges were merely to the 
effect that no relevant averments of fraud at common law were made. 

The decision of the House of Lords in Heritable Reversionary Co. v. 
Millar, 19 R., H.L. 43, made it inevitable that the chapter on vesting of the 
estate in the trustee should be slightly re-cast, and this has been done in a 
judicious manner. Millar’s case was one of a manager holding as trustee for 
a Company, but it is rightly pointed out that the decision applies to every 
case of property held in security for loan on an ex facie absolute title, and 
we may add to the common case of property held on absolute title bya 
partner as trustee for the firm. 

In dealing with future acquisitions, the point of the decision in Reid v. 
Morison, 20 R. 510, is better stated at p. 244 than at p. 262. It decided 
that section 103 was only ancillary to the vesting clause, and could not be 
used to bring into the sequestration anything which, from its own nature, 
had not vested by force of statute in the trustee. The law as to the right 
of old and new creditors—where the bankrupt is allowed to trade—seems 
to have been further developed in England than in Scotland ; and a useful 
paragraph on p. 277 states the result of such decisions as Watson, 12 Ch. 
Div. 380, and Clark, 1894, 2 Q.B.D. 393. 

Chapter XXI., again, on the vesting of particular kinds of property has 
been modified by the passing of the Sale of Goods Act 1894. It is 
impossible to allude to the numerous questions which have arisen, or are 
likely to arise, under this statute in connection with bankruptcy. Two of 
the most interesting are—(1) what constitutes “assent” of a seller to a sub- 
sale under section 47 of the statute so as to affect the seller’s lien? Would 
“assent” be inferred from such circumstances as occurred in Distillers Co. v. 
Russells Trs. &c., 16 R. 479% Must there not be something amounting to 
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waiver by him? It should be noted that the document of title, which under 
section 47 may defeat the seller’s lien, must be a document proceeding from, 
or at least authorised by, the original seller. Professor Goudy does not 
discuss the question whether the repeal of the Mercantile Law Amendment 
Act and the reservation of the rules of bankruptcy in the present statute 
do not revive the lien for general balance against a sub-purchaser. 
Probably, he did not think it worth discussing. (2) A second question of 
extreme interest relates to the meaning and effect of section 61 (not sec. 60 
as printed on p. 282), sub.-sec. (4) of the Sale of Goods Act, exempting from 
the provisions of the statute all securities constituted in the form of a sale. 
This, we venture to think, should have been explained at greater length. 
Our own view may be summarised by suggesting that this sub-section repeals 
or displaces M‘Bain v. Wallace, 8 R., H.L. 106 (which had become 
intolerable), Allan &c. v. Gunn, 10 R. 997, and Liddell’s T'rs. v. Weir & Co., 
20 R. 989 and all similar cases. It does not matter that the transaction is 
what the Court called in Liddell’s case ‘a true sale,” if it is intended to 
operate as a security. 

A new section has properly been added on the subject of Powers and 
Faculties. It is unfortunate that the Bankruptcy Act makes no provision 
on the point whether a power, which the bankrupt may exercise for his own 
benefit, shall not be included in the property divisible among creditors. 
The English Bankruptcy Act (section 44) contains such a provision, though 
it has been held that the creditors cannot use the power after the bankrupt’s 
death : Nicholls, 29 Ch. Div. 1005. It is understood in Scotland that a bank- 
rupt cannot reject legitim to the prejudice of his creditors: Aikman, 30 Sc. LR. 
804. As regards general powers exercisable by the bankrupt in favour of 
other people, this subject is not treated with sufficient fulness in the present 
edition. In England securities for money lent are frequently given under 
such powers, and the subject has been more considered in Scotland than the 
editors seem to be aware of. The general rule is stated by Lord M‘Laren to 
be (Wills and Succession, ii. p. 1098) that a general power of appointment 
may be executed for the benefit of the creditors of the donee, the leading 
cases being #ollo v. Rollo, 5 D. 446, and Watt v. Tawse, 8 Sh. 107. It 
was further argued in Rollo’s case whether the creditors have any prefer- 
able right over the property to which the power applies, and whether the 
creditors can compel the execution of the power. No doubt these questions, 
as Lord M‘Laren says, are open in bankruptcy law, but some reference 
should have been made in a bankruptcy treatise to the above-mentioned 
cases, and also to that of Colville v. James, 1 M‘Ph. 41, in which it was 
apparently decided, though on doubtful principles, that a power to be 
exercised by mortis causa deed cannot be exercised in favour of creditors. 
The discussion of this question introduces one to an interesting series of 
English decisions in which it has been established that when a general power 
of appointment is exercised, even though the exercise should fail of its 
intended effect by the predecease of the appointee or otherwise, yet the 
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exercise of the power makes the property to which the power applies part 
of the appointer’s assets and subject to the demand of his creditors. 

We have submitted a few suggestions with regard to this valuable book, 
more out of deference to its character and standing than with any critical 
intention. Probably the learned editors may have valid answers on all 
points. We must congratulate them on the neatness and accuracy with 
which their difficult work has been accomplished. 


The Law of Wills and Succession as administered in Scotland, including 
Trusts, Entails, Powers, and Executry. By the Hon. Jony 
M‘Laren, Judge of the Court of Session and High Court of Justiciary. 
Third Edition. Edinburgh: Bett & Braprute, 1894. 


We congratulate Lord M‘Laren on having at last got rid of the new 
edition of his big book. He says it has cost him the leisure of eighteen 
months; but this is not an excessive period for digesting the decisions of 
twenty-six years, even when several of these decisions have been pronounced 
by the author himself. The text of the work is increased by only fifty-four 
pages; the Appendix is shorter by eighty-one pages, owing to the judicious 
suppression of a number of Styles; while the index is considerably 
lengthened, and apparently improved. But this vital part is far from 
perfect. Thus, under Action we are referred for further information to 
Title to Swe and Jurisdiction. There is no such heading as Z%tle to Swe, and 
the heading Jurisdiction contains no information, but refers us back to 
Actions by Beneficiaries, which does not exist as a separate heading. The 
order of treatment is slightly changed, and several new statutes, such as the 
Apportionment Act, the Powers Act, the Small Succession Acts, the Married 
Women’s Property Acts, and the later Trusts Acts, have been added to the 
Appendix, which also contains Mr. F. W. Carter's elaborate list of trust and 
judicial investments. 

In spite of its great legal learning and striking literary merit, Lord 
M‘Laren’s book has never been really popular with the profession. He is, 
perhaps, too fond of abstract general principles, couched in sonorous 
latinity ; he has a certain disdain for practical detail; and his arrangement 
of the subject has not lent itself readily to reference by practitioners. But 
the book has been indispensable, both at chambers and in Court ; indeed, 
few books have been more quoted in Court (whether legitimately or other- 
wise), and the profession is much interested in its last development. We 
cannot say that we are altogether satisfied with this edition. The addi- 
tional matter is, of course, set forth with the skill of a practised writer and 


the authority of an experienced lawyer. The new chapter on “ Heritable 


Estate, whether carried by general words in a Will or Settlement,” forms an 
admirable commentary on section 20 of the Titles Act 1868; the chapter 
on Charitable Trusts has been greatly extended in a most interesting 
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manner; and the new statements of the law on vesting, on donation, on 
the cancellation of wills, &c., are clear and excellent. Of course, too, the 
book has benefited by the fact that on several important points the law has 
heen newly elucidated by leading cases, which relieve the institutional 
writer from the disagreeable, and often hopeless, task of reconciling a crowd 
of conflicting judgments. Thus, Lord Cairns’ opinion in Brand v. Brand 
(although not really adding anything to Lord Moncreiff’s opinion in Dowall 
v. Min) has cleared the atmosphere in the law of fixtures; Lord Watson’s 
opinion in Orr Ewing v. Orr Ewing has explained the older decisions on 
jurisdiction against trustees; Lord Selborne’s opinion in Campbell v. 
Campbell goes far to settle the doctrine of evacuation of special destina- 
tions by general settlements, although (as Lord M‘Laren points out) it may 
be for consideration whether the Court of Session have not occasionally 
admitted evidence, which the rigid application of Campbell's case would 
exclude ; Lord Watson’s opinions in Macdonald v. Hall, and Hughes v. 
Edwardes, have corrected the views of a good many humble individuals as 
to the power of revocation and the implied conditions in marriage-contracts ; 
the opinion of the same learned Lord in Gregory’s T'rs. v. Alison, 
and that of Lord President Inglis in Steel’s Tirs. v. Steel, have estab- 
lished the doctrine of vesting subject to defeasance or divesting ; while the 
series of City of Glasgow Bank cases, and the opinions of Lord Watson in 
Raes v. Meek and Knox v. Mackinnon have defined the limits of the 
personal liability of trustees. 

But with all the advantages which these great judgments confer upon 
this edition, we confess to thinking that it might have been made a more valu- 
able monument of the author’s knowledge of case-law and his power of ex- 
position. It was not safe to leave the citations in previous editions unverified : 
a revision of these would have led to the deletion of many as inappropriate. 
Again, we regret that, as stated in the Preface, ‘“‘the references to English 
sources of authority have not been materially extended.” The apology 
offered, that the labour of examining the English cases would have delayed 
publication, is not adequate. The profession would cheerfully have waited 
for a few years in order to obtain some statement of the living and growing 
connection between the Scots and English laws on many of the subjects 
treated in this book. This defect first strikes one in the part dealing with 
International Law. On the point of residence in uncivilised States as 
affecting domicile, for example, it seems strange that no allusion should he 
made to the masterly judgment of Lord Watson in Abd ul Messih v. Farra, 
17th March, 1888, 13 App. Ca. 431, in which the British Consular Court, 
as the forum of administration, was directed to apply the Turkish law in 
distributing the succession of a person originally domiciled in Turkey, per- 
manently residing in Cairo, and there entitled to British protection. In the 
same way the discussion of “ matrimonial domicile ” should not have ignored 
the leading English cases of Wilson v. Wilson, L.R. 2 P. and D. 435, and 
Niboyet v. Niboyet, 1878, 4 P. Div. 1, and the other cases, which led up to 
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Lord Watson’s recent judgment in the case of Le Mesurier, 1895, A.C. 517, 
a judgment which will become classical in the law. Again, on the ques- 
tion when a liferenter is entitled to a dividend, whether called bonus or not, 
there should have been some notice taken of the leading English case in the 
House of Lords, Bouche v. Sproule, 12 App. 385, revg. 29 Ch.D. 635, and 
commenting on the well-known Scots case of Jrving v. Houstoun, Again, 
the circumstances in which, apart from other evidence of intention, the 
Court will apply a particular system of law to the interpretation of an instru- 
ment on account of the persistent use in it of the technical language of that 
legal system, are not sufticiently illustrated without some reference to 
Bradford v. Young, 29 Ch. Div. 617, and the decisions connected with it. 
There is surely something misleading about the statement in section 6, that 
“the fundamental point is the ascertainment of the origin of the person, 
whose domicile ix in question, and the onus of proof is on the party seeking 
to displace that domicile, and to establish a domicile of choice.” In Lady 
Buchan’s case, 16 Rett. 637, which is referred to in this connection, there 
is no doubt that Lady Buchan’s domicile was Scottish at the date of her 
husband’s death, and also that she happened to be a Scots woman by birth ; 
but, had she happened to be English by birth, it would still have been 
necessary for the respondent, claiming as an English relative, to prove the 
loss of the Scottish domicile after the dissolution of the marriage. His 
task would no doubt have been much easier, but what is called the domicile 
of origin does not start up independently of the mind and acts of the 
testator. 

As regards the Scots law also, there are many disappointing gaps. For 
example, in a work relating to succession, some statement may fairly be 
expected of, at least, the leading principles on which succession is taxed. 
In the technical books on taxation, the legal principles, according to which 
particular funds fall under the operation of the tax, are sometimes slurred 
over, or not sufficiently appreciated. This light Lord M*‘Laren does not 
vouchsafe us. In discussing the mysteries of liferent andl fee the author 
should have noticed the important case of Maule, 3 R. 831, which has been 
much considered of late, on the equivalents of ‘allenarly” in a marriage- 
contract. In dealing with the control and winding-up by the Court of 
voluntary associations (ii. 936), the reference to Bain v. Black should have 
been followed up by one to Mitchell v. Burness, 5 R. 954, where Lord 
President Inglis made, on behalf of the Court of Session, the same confes- 
sion of incompetency as Lord Cottenham had made on behalf of the English 
Courts in the older case ; and the English club cases, where the jurisdiction 
to interfere is based on property (such as Misher, 11 Ch.D. 353), might also 


usefully have been referred to. Again, the book speaks more than once of 


the vicennial prescription of retours, but no notice is taken of Ver/son’s case, 
1 Rob. App. 82, Campbell’s case, 10 D, 461, and Rocca v. Catto’s Trustees, 
4 Rett. 70, which raised the important question whether the right of 
pleading the Act 1617, ¢. 13, is personal to the heir retoured, or may be 
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exercised by singular successors. A still more remarkable omission occurs at 
ii. p. 1290, where in discussing the liability of legatees or beneficiaries, who 
have received payment, to be sued in an action for repetition by the unpaid 
creditors of the executry estate, no reference is made to the much-considered 
case of Wylie v. Black's Trustees, 16 D. 180, followed in Thriepland v. 
Campbell, 17 D, 487, and Magistrates of St, Andrews v. Forbes, 28th Nov. 
1893, 31 Sc. L.R. 225. The opinion of Lord Justice-Clerk Hope in Wylie’s 
case is the leading exposition of the law on this subject, and it supports a 
defence to such an action of repetition based on delay generally, or failure 
to claim debito tempore, not contined to the case of the executor’s superven- 
ing insolvency ; and the decision of Poole v. Anderson, 12 Sh. 481, as inter- 
preted in Wylie’s case, is to the effect that the legatee or beneficiary can be 
sued (at all events in the first place) only for his share, or quota, of the 
stm required to meet the unpaid debt. 

But these are minor defects, and do not greatly detract from 
the positive value of the book. The opinions expressed by Lord M‘Laren 


on open points are, if we may venture to say so, generally sound. We 


are not surprised that (i. 225) he confesses his inability to reconcile 
all the decisions on Constructive Conversion, of which Sheppard's 
7'rs.. 12 R. 1193, is a well-known example. There is a discreditable 
conflict and uncertainty in this doctrine, with its impracticable distinetions 
between land * held as an investment” and not so held ; between ‘ direc- 
tions appearing to contemplate payment” and not so appearing; and 
between “a considerable number of beneficiaries” and an inconsiderable 
number. We also share his lordship’s dissatisfaction with the present state 
of the authorities with regard to a gift of the income of mineral estate. It 
is obvious that Ferguson, 4 R. 532, and Straia, 20 R. 1025, are inconsist- 
ent, and it would rather appear that the general principles laid down in 
Campbell v. Wardlaw, 10 R. (H.L.) 65, might have encouraged the judges 
in Strain to over-rule Ferguson, as seven judges might have done. 

Lord M‘Laren is not afraid to criticise the decisions of his brethren, as 
where he attacks the authority of Young’s 7’rs., 10 R. 1165, on the ques- 
tion whether *‘issue”’ includes grandchildren, That case, however, appar- 
ently went on the construction of a particular deed. Lord President Inglis 
said that “issue” had no general or technical meaning; and we cannot 
agree that the reasoning of the House of Lords in Macdonald vy. Hall upon 
the limits of contractual consideration in marriage-contracts can affect the 
decision in Young's 7'rs., which related to a purely mortis causa and 
testamentary writing. Lord M‘Laren properly maintains the soundness of 
his own judicial opinions, where they have been criticised, as in Colvin v. 
Hutchison, 12 R. 947 (see i. 350). In Monteith v. MVonteith’s Trs., 9 R. 
982, his opinion was overruled by the majority of the Second Division. 
His Lordship seems not well pleased with that result, and says (i. 167) that 
“the cases of Monteith and Nisbet (6 M. 567) do not stand very well 
together; to say the least they leave the law in a_ position of unstable 
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equilibrium, in which the disinherited son of the future will have need of 
the best legal advice to assure himself as to his rights in relation to 
legitim.” This seems an unfortunate observation, tending to throw doubt 
on the law, where it is clear. The decisions referred to are absolutely 
harmonious, and it was pointed out in Monteith’s case that the idea, that 
the right of the general disponee was founded on an implied assig- 
nation from the children renouncing legitim, was based on a misconception 
of the language used by Lord Cottenham in Fisher v. Diwon. On the other 
hand, we are glad to observe that Lord M‘Laren adds his authority as a 
conveyancer to the doubts frequently expressed of the soundness of the deci- 
sion in Stroyan’s case, 17 R. 1170, in which Lord Young dealt with the 
rights of parties according to “ modern feeling” as opposed to “ antiquated 
law.” What it is to have an emotional Court of Appeal! Lord M‘Laren 
says that the case “if well decided, seems to mark a flaw in the statute ;” 
by which we understand him to mean that the exception from section 117 
of the Titles Act 1868 should be made clearly applicable to absolute assig- 
nations of leases, as well as absolute dispositions of land, accompanied by 
backletters. We do not understand him to give any countenance to Lord 
Young’s extraordinary heresy that a security over a lease is not heritable at 
common law. Lord M‘Laren also pronounces against one of Lord Shand’s 
pet ideas, ventilated in Connell’s Trs., 13 R. 1175, that deposit-receipts 
should be turned into testamentary instruments, and he expresses the 


opinion (which will be generally shared by the profession) that in 


Lady Massy’s case, 11 Macph. 173, the only possible alternatives were 
giving her ladyship a liferent only, or a fee, and that the highly artificial 
settlement sanctioned by the Court did not really carry out the intention of 
the testator. 

In conclusion, while we repeat that Lord M‘Laren has not done himself, 
or the scope of his book, full justice in the present edition, the authority 
which the book formerly possessed will remain undiminished, and we trust 
that in his future judicial career his Lordship will have many opportunities 
of completing and enforcing the doctrines which he has so ably explained. 


Private International Law. [By Sir Winiiam Henry Rartican, LL.D., 
of Lincoln’s Inn, Barrister-at-Law, Vice-Chancellor of the University 
of the Punjab. Author of ‘‘ The Science of Jurisprudence,” ‘ Roman 
Law of Persons,” &., &c. London: Stevens & Sons, Liuitep, 1895. 


This short but excellent treatise was undertaken, the author informs us 
in his preface, at the express request of the leading members of the Faculty 
of Law of the Punjab University, for the purpose of providing a text-book of 
Private International Law suitable to Indian Students, particularly those 
studying for a law degree at some one of our Indian Universities. Ina 
country like India where British territory borders upon, and British Courts 
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have constantly to deal with, the various laws of nearly 700 independent 
native states, it is not surprising to find the subject of the conflict and 
choice of laws becoming of the first importance in the study and practice of 


jurisprudence. The wonder perhaps rather is that the appearance of a 


text-book like the present should have been so long delayed. For notwith- 
standing the many excellent treatises already at the disposal of English- 
speaking lawyers, it must be confessed that the study of Private Inter- 
national Law is still invested with a greater degree of mystery and difficulty 
than is fairly attributable to the nature of the subject itself, abstruse and 
intricate though its problems undoubtedly are. The fundamental differences 
between British and Continental jurisprudence render the works of German 
jurists, like Savigny and Bar, even with the help of good translations and 
still more admirable notes, difficult of apprehension and practical applica- 
tion even by Scottish lawyers familiar with the principles of the Roman 
law, while in England, where the Roman law has been so greatly 
neglected, they have till lately been even less useful. Westlake’s well- 
known work has done much to render Continental views intelligible to 
English readers, but the elaboration and academic stiffness of lis style 
render the task of getting at his meaning often unnecessarily difficult. 
Besides he treats the whole subject exclusively from the point of view of 
English law, and confines himself entirely to the citation of English de- 
cisions. Foote, although he confines himself also to English law, is much 
more practical and easily understocd. But both his work and the larger 
one of Phillimore are not readily available as text-books for students. 
Sir W. H. Rattigan has thus filled an admitted gap in legal litera- 
ture with the present work, which presents a short and intelligible sum- 
mary of Private International Law as it is viewed among other civilised 
nations as well as by Anglo-American jurisprudents. His arrange- 
ment of his subject is simple and clear, After a short chapter in which 
the growth and theory of Private International Law are neatly sum- 
marised, he treats of nationality and domicile as the ties by which 
an individual, simply as such, and considered apart from his rights 
as a person is bound to a_ particular territorial jurisdiction. He 
then deals in successive chapters with the conflicts of the laws of persons, 
things, obligations, immaterial rights, such as copyright, patents, and 
trade marks, and concludes with a chapter, the longest in the book, 
upon procedure and foreign judgments. The result is a sort of bird’s eye 
view of the whole subject rather than an exhaustive treatment of any 
particular branch of it. But this is just the purpose of the author, a 
purpose which we believe justified by common demand, and within the 
limit of its scheme the reader will find all that le ought fairly to expect 
in the work. It is manifestly impossible in 250 pages to deal completely 
with a subject to which—e.g., Bar (in Gillespie’s translation) devotes 1100. 
Thus the single chapter on the law of Persons deals perforce only very 
generally with the important subjects of marriage, divorce, legitimacy, 
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succession, bankruptcy, and others. Indeed the words guardianship and 
succession do not occur even in the index of the book. But the work 
presents, as a whole, a wonderfully adequate conception of the general 
principles of Private International Law as they are at present understood 
and applied by civilised nations. The author appears to be in general a 
disciple of Bar, and he is throughout obviously much indebted to Mr. 
Gillespie’s edition, not only for the translation of Bar’s own views, but 
also for the translator’s excellent notes on Scottish and English rules of 
law. This is a feature, indeed, which renders the work particularly valu- 
able to the Scottish student. It is the first and only systematic treatise on 
Private International Law in which attention has been paid to Scottish 
jurisprudence equally with the other legal systems of the world. The 
Scottish reader, therefore, feels himself throughout on familiar ground, and 
now that this department of jurisprudence is recognised as a necessary and 
independent branch of legal study in our university, Sir W. H. Rattigan’s 
excellent introduction to it ought to be found equally useful here as in 
India. 


G. W. &. 


La Codification du Droit International de la Faillite. Par D. Josrruvus 
Jitta, Professeur a ’Université d’Amsterdam. La Haye: BELinranTE 
Friréts. London: Sampson, Low, Marston & Co., Lrp., 1895. 


Readers of the interesting paper on International Bankruptcy Codifica- 
tion, contributed to the present number of this Review by Professor Jitta, 
will find in the present work a full discussion and statement of the prin- 
ciples which he proposes to apply for securing justice and equality in what 
he picturesquely calls “the human struggle for the payment of debts.” 
His conclusion is that the evils to be combated must be dealt with 
gradually, and from the point of view of the attainable, in order to reach 
the desirable. The subject should, therefore, first of all be developed in 
each country by the adoption, in its municipal system, of rules tending to 
produce that equality of distribution which is the object of bankruptcy, and 
at the same time possessing in their own character such a general similarity 
as may fit them for adoption by other countries as well. This is the first 
step, and when the law of Bankruptcy has been so developed in each 
country, an assimilation or amalgamation of the national codes will facilitate 
what Prof. Jitta calls the elaboration of a law-type—by which he appears 
to understand a uniform law of Bankruptcy for civilised states, representing 
the best results of the comparison of various systems, and, at the same 
time, fully in harmony with the native rules of each. Suppose, then, the 
plan of uniform legislation successfully carried out, and that it deals from 
every possible point of view with all the problems which the increasing 
intercourse of nations presents, and solves them, as our author assumes, 
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with the wisdom of Solomon, there still, he admits, remain gaps, 
occurring in the actual dealings of states with one another which can- 
not be filled by legislation, and can only be bridged by treaties. And 
these treaties he opines are not worth the trouble of negotiating, unless 
they secure the institution of an international tribunal, which he there- 
fore regards as the ultimate aim, the crowning of the edifice of Codifi- 
cation. In conclusion, therefore, he submits two drafts (avant projets) 
of laws :—(1.) Dispositions de droit international a insérer dans les lois 
nutionales ; (2.) Dispositions destinées a faire Vobjet dun traité inter- 
national constituant une union judiciaire en matiéere de faillite. The 
main principles of these are in unison with those of English and _ still 
more of Scots law. Professor Jitta seems unfortunately to be unacquainted 
with the extent (Goetze v. Aders, 1874, 2 R. 150) to which our law 
recognises the great principle of the universality of Bankruptcy, which 
he so much praises in the English system, although its adoption is so 
much more limited there. His discussion of the problems involved is most 
interesting to the student, though his solutions may be rather matters of 
curiosity for the practical lawyer. His work is, for a law book, even 
eloquent, and it has the advantage of being written in the language which, of 
all others, hest lends itself to picturesqueness and precision in legal diction. 


G. W. Ti. 


An Epitome of Hindu Law. By Cunorarat Karsanpas Mc1si, Pleader, 
High Court, and F. A. Rana, B.A., LL.B. Bombay, 1894. 

This little book, which is to be followed by a similar Epitome of 

Mohammedan Law, is the work of two young Vaki/s in the Bombay High 

Court. It is intended for the use of students, who are apt to be overwhelmed 


bythe luxuriant detail in such classical books,as Mayne, Strange, M‘Naughton, 


Grady, &e. The work is done with clearness and accuracy, and forms inter- 
esting reading for European lawyers. There is great dignity and comprehen- 
siveness about the Hindu system of law. As the Privy Council said in the 
Madura case, 12 Moore, 436: “ Under the Hindu system of law clear proof 
of usage will outweigh the written text of the law.” But a high standard 
of evidence is required to support the custom. Thus, the Bombay Court 
declined to recognise an alleged custom prohibiting widows from practising 
“adoption.” The clearness and precision of Hindu law will appear clearly 
from the chapter on Stridhan or “ Woman’s Property.” It must be 
observed that Hindu Jaw applies not only to Hindus by birth or religion, 
but to Buddhists, Jains, Sikhs, Jats, &e., who prefer to follow Hindu law, 
though they do not accept Hindu religion. When a Hindu becomes a 
Mohammedan, his property at the date of conversion descends according to 
Hindu law. The succession of native Christian families is regulated by the 
Indian Succession Act, 10 of 1865. 
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Selden Society. Select Pleas in the Court of Admiralty, Vol. I. The 
Court of the Admiralty of the West (a.p. 1390-1404), and The High 
Court of Admiralty (a.p. 1527-1545). Edited for the Selden Society, 
by Recinatp G. Marspex. London: Bernarp Quanitcn, 1894. 

This volume, forming the sixth of the Selden Society publications, is a 
valuable contribution to the history of the Admiralty Cowt. The task 
undertaken by the Editor is no light one, but to his own special knowledge 
of the subject-matter he has been able to add, as he explains in his admir- 
able introduction, the skill of the officials of the Public Record Office in 
deciphering the documents, and he must be congratulated on the success 
he has achieved. The documents here presented show the actual working 


of the Sea Laws—the Lex Maritima—a phrase which exercised the minds 
of the judges in Lloyd vy. Guibert (L.R. 1 Q.B. 115), and supplement the 
information contained in Codes such as the “Black Book.” We see the 
evolution of jurisdiction in the struggle between the Courts of Admiralty, 
the Common Law and Chancery; and we cannot but notice the very wide 


jurisdiction exercised by the admiral in early times, compared with that of the 
modern Court. The great extent to which piracy prevailed down to recent 
times is well known, but the line between lawful privateering and piracy 
is really a thin one, and to complain of piracy may, in many cases, be simply 
a questioning of the title to capture. Readers of the Consolat del Mar are 
struck by the assumption, as a matter of course, that ships may capture 
and be captured in the course of a voyage: but we find in the volume under 
review examples of ordinary charter-parties with special stipulations dealing 
with prizes. In view of the recent decision of the Court of Session in 
M‘Knight v. Currie, 24th May, 1895, 32 S.L.R, 520, it is useful to note 
that during the period covered by this volume—down to the middle of the 
sixteenth century—“ scarcely a trace appears of the modern doctrine of 
arrest being founded upon a maritime lien ” (Int. Ixxii.). It appears that the 
real object of arrest both in Admiralty procedure in England, and to found 
jurisdiction in Scotland, was to secure ultimate satisfaction of the judgment. 
The personification of the ship, so much dwelt on by Mr. Justice Holmes, 
is shown by the fact that in “the numerous charter-parties and bills of 
lading, which are to be found among the records, . . . the ship was usually 
bound in terms for the performance of the contract of affreightment” (Int. d.). 
The Court of Admiralty is a Court of the Law of nations, but in early 
times the jurisdiction expressly conferred over disputes of foreigners and 
between foreigners and natives, suggests the idea of a Private International 
Law rather than of the Public Law involved in prize cases. The judges are 
civilians, and it was no doubt the contact with foreigners that gave the 
Roman law such influence as it actually possessed in the Courts. («) 
Alberico Gentilis’ idea that the Roman law was the law of nations may have 
been merely the expression of a commonly held opinion of his day. It is 





(a) Cf. Pollock and Maitland’s Hist. of English Law, i. 103. 
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noteworthy that Dr. John Tregonwell is described as Juris Civilis doctor, 
on p. 33, and Legum doctor on p. 41. This shows that the modern blunder 
of supposing that LL.D. means Utriusque Juris doctor had not crept in by 
the beginning of the sixteenth century. 

The references to Scotland in this volume are few. Our “ Auld 
Enemies” of England return the compliment by speaking of our ancestors 
The Scots lawyer will naturally compare the account 
of the Admiralty given by Mr. Marsden, with the compilation of Sea laws, 


as “ filil iniquitatis.” 
and the account of the office of Admiral in Scotland given by Sir James 
Balfour in his “ Practicks” (p. 629). This volume must have been com- 
piled about the year 1580, and the rules on this particular subject are drawn 
from the Acts of the Scots Parliament, the laws of Oleron and of Wisby, 
and certain constitutions of Francis I. of France.(a) There are direct 
references to England, and the articles drawn up under the treaty of 1559 
between Mary and Elizabeth are set forth at length.(4) Balfour's pages 
therefore illustrate the history of the Admiralty Court at the very period 
dealt with by Mr. Marsden ; and in them we see the same wide jurisdic- 
tion, as to both persons and causes of action. Mr. Marsden cannot trace 
the English office of Admiral beyond the beginning of the thirteenth 
century. The Scots office is later, and when the rights of the admiral were 
disputed by some of the sea-coast towns, reference was made to these rights 
as established in the reign of James I. of Scotland (1424-1437). If the 
office were first established in his reign, the idea may have been due to 
James’ English education. It is evident from the references in the Scots 
Acts that the office of admiral was not of such practical importance in 
Scotland as in England. In the northern kingdom it was regarded as a 
source of emolument for a member of the nobility. After the accession of 
James VI. to the Crown of England, the relation of the two Courts caused 
trouble. In Stair’s Institutes and Collection of Decisions we find prize 
decisions of the Scots Court. After various plans had been suggested, the 
jurisdiction in prize causes was taken from the Scots Court at the beginning 
of this century, and the English Court became the Court of Admiralty for 
the whole kingdom in prize causes. The English Court is thus now a Court 
for Scotland ; and the history of the separate Scots Court is not entirely 
irrelevant to that of the English one. 

In conclusion it is right to notice the beautiful reproduction in a copper 
film let into the board of this volume of an early seal of the Admiralty 
Court. Miss Salter’s process is as successful as it is ingenious. 





(a) The bulk of the articles are simply an adapted translation (with occasional slips) 
of the ordinance of Francis of 1543. See Les Edicts et ordonnances des roys de France 
depuis 1226, Lyon, 1571, p. 848. Balfour refers to another ordonnance of 1557. This is 
probably a mistake of transcribers for 1517. 

(b) The original Latin will be found in Rymer’s Fiedera, vi. 4, 77. 
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L’ Administration locale de l’Angleterre. Par Pierre Arminsoy, Docteur 
en Droit, Avocat a la Cour d’Appel. Paris: Curvatier Maresce, 
1895. 

This is an extremely well-informed and clearly-written book, summing 
up the effect of the recent Local Government Acts in England from the 
point of view of the student of comparative politics. M. Arminjon seems 
to have consulted everything, from the historical treatises of Stubbs and 
Gneist, and such special works as Mereweather and Stephen’s Municipal 
Corporations, Toulmin Smith’s Parish, Clifford’s Private Bills, and Gross’ 
Gild Merchant, down to the English Citizen Series, Stone’s Practice at 
(Quarter Sessions, the magazine articles of Mr. Chamberlain and Sir Charles 
Dilke, the publications of the Conservative and Liberal Central Offices and 
the Eighty Club, and even Mr. Sidney Webb’s London Programme. 
Indeed, his bibliography is very gratifying to: the national vanity, for it 
shows how often the French, who are nothing if not patriotic, have paid us 
the compliment of studying our political institutions. The names of 
Loutmy, Bugnottet and Noirpoudre, Daryl, Demongeot, Dupont-White, 
Ferrand, de Franqueville, Glasson, Leroy-Beaulieu, Valframbert, Le Play 
and Delaire, all represent serious studies of English Local Government. 
M. Arminjon is at home in our statutes, blue-books, and financial returns, but 
he looks behind these at the real facts of public life in England. Thus, the 
most interesting parts of his book are those in which he discusses “le 
question agraire,” and especially the depopulation of villages, in the light 
of the report of the Labour Commission, the reports of the Assistant Com- 
missioners on Agriculture, and the valuable work on rural industries, 
published by Mr. Green, the secretary of the Rural Labourers’ League at 
LBirmingham ; in which he traces the rapid increase of the powers of the 
Local Government Board in connection with the democratising of county 
and parish administration, but expresses the sound opinion that in spirit and 
practice this does not resemble the partisan and political centralisation from 
which France suffers ; and in which he speculates on the political future of 
the landed aristocracy as affected by land law and Local Government reform. 
The book contains many interesting notes suggesting the differences of 
English and French administration, For example: ‘The educational 
neutrality of England does not resemble ours; it does not prohibit either 
grants in aid to ‘confessional’ schools or the reading of the Bible; it does 
not impose atheistic or non-religious instruction ” (p. 280). 


A Digest of the Law of Easements. By L. C. Innes, formerly one of 
the Judges of H.M. High Court of Judicature, Madras. London: 
Stevens, 1895. 

Mr. Innes’ book was first projected with the view of assisting, by a 
statement of English law, Mr. Whitley Stokes in his codification of the 
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Indian law. It has since run through five editions ; a success well deserved 
by the clearness with which the formal propositions are stated, and by the 
appositeness of the decisions quoted as illustrations. The most important 
new decision, expounded in this edition, is that of Wheaton v. Maple, 1893, 
3 Ch. 48, in which it was, inter alia, held that limited and qualified ease- 
ments are not within the scope of the English Prescription Act of 1833. 
Mr. Innes’ views on most points are orthodox, except that he seems dis- 
posed to question the principle of Dalton v. Angus (6 App. Ch. 740, H.L.) 
on the usual ground that the adjacent owner, not requiring to excavate, 
had no “opportunity of resistance,” and that thus there was absent an 
essential element to the creation of an adverse right by possession or use. 
The case of Wheeldon v. Burrows, 12 Ch. Div. 31, in which Lord Westbury’s 
classical objection to the doctrine of implied reservation by the granter of a 
right of easement, not being an easement of necessity, on the ground merely 
of the disposition of the tenements, was finally sustained, has led Mr. Innes 
to re-arrange his propositions about the severance of tenements. His Indian 
experience leads him strongly to protest against the recognition in Indian 
law of an unrestrained right in private owners to acquire easements in 
water, such as to dam up, pen back, or divert water. All these he regards 
as inconsistent with that fair and even distribution of water according to 
actual wants, and that economy in the use of water, which, in his view, are 
matters of State concern in India. 


The Criminal Law: A Sketch of its Principles and Practice. By Henry 
W. Disyey, B.A. Oxon., of Lincoln’s Inn and the Midland Circuit, 
and Harotp Gunpry, M.A. Oxon., of the Inner Temple and the 
Western Circuit, Barristers-at-Law. Pp. 206. London: Stevens 
& Sons, 1895. 

This book has been written from the practical point of view of one 
engaged in teaching law, and it aims at “a fairly complete account of the 
subject as it exists at the present day... neither too long nor written 
in too technical a style.” Such a book must have the “defects of its quali- 
ties,” but it is clear and accurate so far as it goes. There is considerable 
convenience in the statutory consolidation of the English Criminal Law, 
and the process might be further developed and extended to Scotland. We 
note a few passages of interest : “ A justice can never act if he has the least 
pecuniary interest in the matter brought before his Court, or if he has any 
such substantial interest as would be likely to really bias his mind for or 
against any party, R. v. Farrant, 20 Q.B.D. 58 (p. 15).” 

Under the Act 24 & 25 Vict. c. 100, sec. 60, dealing with concealment 
of birth, it was held that a foetus not bigger than a man’s finger, but having 
the shape of a child, was a “child” within the meaning of the statute (2. 
v. Colmer, 9 Cox, 506), but it is not surprising to learn that in #. v. Hewitt, 
4 F. and F. 1101, some doubt was thrown on the extent of this theory 
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(p. 107). The venerable authority of Hume is against such a construction 
of the Scottish statute (Comm. i. 297). ‘ An attempt to commit suicide is not 
an attempt to commit murder within 24 & 25 Vict. c. 100, sec. 15, but still 
remains a common law misdemeanour triable at Quarter Sessions, &. v, 
Bargen, 32 L.J. (M.C.) 55” (p. 135). 

In Queen v. Ashwell, 16 Q.B.D. 190, we have an amusing instance of 
the subtlety of the English common law. A asked B for a shilling and got 
a sovereign which both A and B believed to be a shilling. Some days 
afterwards A saw it was a sovereign and fraudulently appropriated it. The 
C.C.C.R. held that A was not guilty of larceny as bailee, and were equally 
divided as to whether he was guilty of larceny at common law. In Scot- 
land, no doubt, this would be theft (Potter, 2 Broun, 151). 


The Merchant Shipping Act 1894, with the Rules of Court made there- 
under, being a Supplement to Kay’s Law relating to Shipmasters and 
Seamen, to which are added the proposed Regulations for preventing 
Collisions at Sea, with Notes by the Hon. J. W. Mansriexp, M.A., 
and G. W. Duncan, B.A., of the Inner Temple and Northern Circuit. 
London: Stevens & Haynes, 1895. 

The Merchant Shipping Act 1894, with Notes, Appendices, and Index, 
by J. Dunpas Wuire, M.A., LL.M., of Inner Temple and South 
Wales Circuit. London: Eyre & Sportiswoopg, 1894. 


These are both useful manuals of the great consolidating Act of 1894. 
Mr. White’s book is more a regular, though concise, commentary on the 
Act, and cites a much larger number of cases than the other, which can be 
used only as a supplement to Kay. But the valuable index prepared by 
Messrs. Mansfield and Duncan, embracing references to both the Statute 
and the Treatise, is now a necessary part of Kay. Their notes of cases 
come down to a slightly jater date than Mr. White’s—e.g., they note the 
reversal of the decision in White v. Furness, 1894, 1 Q.B. 483 (as to the 
liability for freight of an indorsee of a bill of lading who is also consignee 
for sale), and the affirmance of the decision in the Orienta (1894), P. 271 
(as to master’s lien not being available where coals supplied on express 
authority of owners). Messrs. Mansfield and Duncan also annotate in an 
interesting manner the proposed collision regulations, and one sees, as it 
were, these regulations growing out of the decisions and the dicta of the 
For instance, the extension of Article 10, requiring a vessel which is 





judges. 


being overtaken to show from her stern a white or flare-up light, is based on 
Sir James Hannen’s judgment in the Palinurus, 13 P.D. 14, and the 
Stakesby, 15 P.D. 166. Again, the new rule, directing a vessel which is to 
keep out of the way, to avoid crossing ahead of the other, proceeds on Lord 
Fsher’s judgment in the Memnon, 59 L.T. 259. 
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Revue Politique et Parlementaire, Nos. 12 to 15. 
Paris: ArmMaND Courier & Co., 1895. 

This vigorous Review maintains a high standard of interest. The 
papers on public finance in France are written by men of the standing of 
Léon Say and Professor Faure of Paris; the frequent studies on the 
reform of Local Government show a wholesome preference for decentralisa- 
tion ; the constitution of an elective second chamber is discussed in a 
temperate and practical spirit by Professor Duguit of Bordeaux ; Professor 
Pic of Lyons states the actual position of the Employers’ Liability question 
before the French Chambers; M. Pascaud, while condemning the idea of a 
vote by substitute, or mandatory, unfolds a scheme for giving facilities 
to vote in the case of voters necessarily absent from the poll; and 
M. Seligman revives the claim for statutory indemnity on the part of persons 
unjustly sentenced, and afterwards liberated on emerging proof of innocence. 
Professor Duguit quotes the famous speech of Gambetta at Belleville in 
1875: “I wish you fully to understand what an admirable instrument of 
order, peace, and democratic progress, this intervention of the French 
Communes in the decision of great public questions will give to France. 
By this institution of the Senate, completely understood and wisely ad- 
ministered, the democracy becomes the sovereign mistress of France.” This 
may be recommended to the single chamber men who call out for abolition 
in this country. Professor Pic’s views on Employers’ Liability coincide with 
those of Mr. Chamberlain, and those adopted by the majority at the Congress 
of Milan: he treats the obligation of indemnity as universally compulsory 
on the employer, but permits a reasonable option as to the method of 
discharging it. For example, he would have accepted the Dudley 
Amendment to Mr. Asquith’s recent Bill on this subject. M. Seligman 
thinks a State indemnity should be given even in the case of 
persons acquitted (and therefore, presumably, unjustly accused), and also of 
persons apprehended and liberated without being put on trial. The paper 
by M. Numa Droz, formerly President of the Helvetic Confederation, on 
the Monopoly of Alcohol in Switzerland, may be recommended to the 
Temperance Congress now sitting in this country. M. Droz wishes to 
remove the absurd protection given to native “schnaps” by the law of 1887. 
M. Henry Joly, the author of Za France Criminelle, writes on ‘“ The State 
and Voluntary Agencies in the Struggle against Crime.” Like most intelli- 
gent and patriotic Frenchmen, he is anxious to increase voluntary work, and 
he points to the great work of the British Society for the Prevention of 
Cruelty to Children. M. Joly acknowledges his obligations to the valuable 
book of M. Nourrisson, ‘ De la Participation des Particuliers 4 la Poursuite 
des Crimes et Délits.” Our system of prosecution in Scotland works so 
smoothly that we hear little discussion of the principles of this question. 
sut everything else in this Review is subordinate in literary interest to the 
brilliantly eloquent articles in which the great orator, Castelar, describes the 
actual political situation in Spain. It is surprising to find that he 
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pronounces a glowing panegyric on the Spanish army, and indeed traces the 
recent disasters of his political party to the innate constitutional love of 
the military spirit among his countrymen. If this be true, and if it be 
also true, as Kingsley has recorded, that “One west-countryman can fight 
two easterlings, and one easterling can beat three Dons any day,” there must 
surely be a great reserve of conservatism in the British character. This 
Review keeps a sharp look out on contemporary politics; it is amusing to 
find the following entry: “30 Maz. MM. Mac-Iver est nomméd représentant 
du West-Edimbourg a la place du Comte de Selborne.” Both Mr. Parker 
Smith, M.P. and Mr. H. T. Anstruther, M.P., have contributed notices of 
British politics to this Review. 


Revue du Droit Public et de la Science Politique, Nos. 1-4, 
Paris: CHEVALIER-Marescg & Co., 1895. 


This excellent Review, edited by the learned M. Larnaude, Professor of 
Public Law in the University of Paris, is more than redeeming the promise 
of 1894. Professor Orlando, of Palermo, contributes a paper on the juridical 
basis of political representation, which, in breadth and freedom, reminds one 
of Lorimer. He tries to show from reason and history that the true 
principle is (not the passive representation of electoral folly) but the 
selection of the most fit, the meliores terre of English constitutional 
history. He admits that this principle is at present disregarded, and 
that deputies are elected who represent no intellectual or moral force, 
and piously exclaims of democratic institutions, putrescant ut resurgant. 
Some authority attaches to the comparison made by M. Glasson, Professor 
of Civil Procedure at Paris, between the British and the French judges. 
The Cour de Cassation, like the Supreme Court of the United States, 
stands on a platform of its own, but as regards the rest of the Bench, 
he willingly admits the greater independence, dignity and devotion to work 
of the British judges, adding, “the British judge is not always a profound 
jurist, but he has a marvellous common-sense.” As regards the great 
questions of the extent of the power of the Senate, and the limits of the 
President’s authority, M. Laffitte asks his country to carry out the Constitu- 
tion of 1875, before they waste time by trying to amend it. Professor 
Orban, of Liége, commences a systematic study on Constitutional Immuni- 
ties, in which he associates himself with the able American writer, Burgess 
(see his Political Science and Comparative Constitutional Law) in repudiat- 
ing the revolutionary theory of natural rights. He mentions an extremely 
interesting antiquity of public law in Liége itself; since the fourteenth 
century there existed a “Tribunal of XXII.” inviolable persons chosen 
annually by the four estates—viz., the Cathedral Chapter, the Noble 
Estate, the City of Liége, and the good towns of the principality. This 
tribunal dealt with complaints against all public authorities, including the 
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judges and the officers of the Prince himself. Professor Wahl, of Lille, 
argues that gifts and legacies to charitable institutions should be taxed to 
the same extent as legacies to relatives in the direct line. From the profuse 
citation of learned treatises in the paper of Professor Von Stengel, of 
Munich, on the constitution and administration of the German colonies, 
it would appear that if these colonies have not prospered, it is not for want 
of their having been written about by professors in the Fatherland. M. 
Fiore, the well-known writer and Professor of International Law at Naples, 
indicates on what further points in the law relating to collisions in terri- 
torial waters, and on the high seas, some agreement is desirable, This 
subject was much considered at the Congresses of Amsterdam and Antwerp. 
but Great Britain is not a party to the agreement of Ist September, 1880. 
Professor Michoud, of Grenoble, in a paper on the Responsibility of the 
State for its agents, develops the idea of a “legal will” in moral or 
juridical persone which is amenable to full civil liability, but in no case to 
criminal liability. M. Dorado, Professor of Criminal Law at Salamanca, 
submits some suggestions for an improved organisation of criminal 
tribunals. 

Professor Grasso, of Genoa, builds up a strong case of argument and 
authority against the high-flying decree issued by President Peixoto in 1893, 
prohibiting, on sanitary grounds, not only the entering of certain foreign 
ships to Brazilian ports, but even their access to the lazarettos or quarantine 
stations. The result of such a decree on crowded emigrant ships, with clean 
bills of health from Europe, but in which disease had appeared during the 
voyage, may be imagined. The discussion of what is vaguely called the 
Drink Question, or the Temperance Question, is continued by Professor 
Blackmar, of Kansas, who sketches the five systems of liquor legislation in 
force in the United States, but specially describes those in Kansas, lowa, 
Massachusetts, and the recent experiments in South Carolina. Professor 
Blackmar is a Local Optionist, but his argument against State prohibition 
may be used against the probability of prohibition succeeding in smaller 
localities. In his own State of Kansas there are at least four well-known 
methods of breaking the law. It is not even necessary to get your “ tonic ” 
from a cigar-shop or a druggist, or to apply to the itinerant “ boot-legger ” 
in the street ; the law is openly defied by illegal public-houses. Professor 
Lioy, of Naples, a former contributor to the Juridical Review, discusses the 
economic conditions of Sicily, and makes excellent fun of the bombastic 
promises which Signor Crispi holds out to that part of his over-taxed 
country, of a general compulsory breaking up of the latifundia into small 
emphyteuses, and of State grants out of ecclesiastical revenues which have 
already been devoted to other purposes. : 
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Revista Italiana. Perle Scienze Giuripicue. Vol. XLX. Nos. 3, 4. 
Turin: Fratevii Bocca, 1895. 

This established Review, edited by Professor Schupfer of the University 
of Rome and Professor Fusinato of Turin, has always been remarkable for 
the solidity of its learning, especially in the department of Roman Law. 
The present number is heavy enough to please the most thorough-going of 
German Professors. An article of 70 pp. (to be continued) about technical 
points in the Italian law of Bankruptcy, shows that the Review is occasion- 
ally utilised for the publication of treatises. Another article of only 47 pp. 
(to be continued) is more interesting to the world in general. It treats of 
the moral function of the State. Has the State, or should it have, any moral 
functions or policy at all, and if so, what are its limits and nature? The 
whole article is introductory to these academic questions, which, it is to be 
feared, are apt to be solved in practice rather roughly and summarily. The 
learned writer begins by discussing the individualist theory of the State 
function, confined to legal justice and the policeman, and compares it with 
high-flying socialist theories, which would make the State Father and 
general Providence. He then finds it necessary, as the basis for his argument, 
to examine various ethical systems, as the Dogmatic or Theological, the 
Intuitive, the Kantian, the Positivist, the Materialist, and finally the 
Spencerian, with which last he avows himself most in sympathy. This 
examination is done with great good sense, clearness, and moderation. The 
conclusions to follow from this elaborate preparation are evidently not to be 
quite those of Spencer’s later writings on the relations of the Individual to 
the State. This whole number savours rather of literary law than of 
legal literature. 


The Juridical Review of Catalonia, Barcelona, 1895. 


We have received with pleasure the first number of this Review which 
is announced as the official organ of the College of Advocates, and of the 
Faculty of Law and Legislation, of Barcelona. Part of the issue is devoted 
to doctrinal discussion, part to notices of Statutes, and part to brief reports 
of important cases in the Supreme Court and the local tribunals. The 
leading article, with ample display of learning and eloquence, discusses the 
evolutionary theory of Society, or what is termed by the writer Natural 
Sociology. The Editorial Committee of the two learned bodies, which 
jointly produce this Review, speak strongly of their difficulties (not peculiar 
to a great mercantile centre like Barcelona) in getting lawyers to turn aside 
from the cares and ambitions of practice to scientific jurisprudence. They 
regret that Spain has hitherto taken so little part in what they call “el 
movimento juridico” and they declare that there is in this respect “pobrezza 
assaz lamentable” in their own city. Let us hope that the Committee may 
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succeed in their undertaking. Spain has got a new Civil Code, subject in 
its application to the somewhat difficult condition of being overruled by the 
antiquos fueros of the great historical provinces. The Spaniards are calling 
for a Criminal Code, and are looking also for sweeping reforms in procedure. 
In work connected with such changes this new Spanish contemporary 
should find a useful place; and if we may judge by the first number, that 
place will be well filled. 


Revista de Derecho y de Sociologa. Madrid, 1895. 


We have received the first number of this new Review, which should 
do much to keep Spanish lawyers abreast of the growth of legal science at 
home and abroad. Among other articles may be mentioned as specially 
interesting, a long and appreciative study of Mr. Kidd’s work on Social 
Evolution, and a valuable apercu of social legislation in Italy during 1894. 


The Madras Law Journal. January to July, 1895. 


This Journal contains, in addition to valuable articles on Indian Law, 
careful reports of cases in the Madras courts and in the Privy Council. 
Mr. Justice Banerjee and the Tagore Lecturers speak highly of its merits. 
It also contains the business card of Fouché & Co., Detectives, Poona, who 
employ only “ gentlemen by birth and education, and, in many cases, also 
by position.” 


Annales de l'Ecole Libre des Sciences Politiques. Nos. 2-5. 
Paris: Frerrx-Atcan, 1895. 

The editors of this Magazine select subjects of real and permanent 
interest for discussion in their pages. For example, look at the able and 
impartial paper of M. Festy on “ British Imperialism and the Ottawa 
Conference of June, 1894,” and of M. Leclere on ‘The question of 
Religious Teaching in the London School Board.” These deal with 
political questions, one internal the other external, which are more likely 
than any others to determine the fate of British administrations in the 
near future. The student of constitutional law will read with profit 
M. Morel’s study of the Servian Constitution, and M. Matter’s analysis 
of the form and working of the Swiss Sonderbund. 
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Insurance of Deposit. — Zaird v. Securities Insurance Co., 12th 
March, 1895, 32 Sc. L.R. 319. It is surely demonstrated by this time to the 
satisfaction of the public, if not of the investment insurance corporations, that 
an insurance of the repayment of a deposit is what it describes itself to be, an 
insurance, and not a guarantee of the solvency of the debtor. This had 
already. been decided in Dane v. Mortgage Insurance Corporation, L.R. 
1894, 1 Q.B. 54, and in Young v. Trustee and Assets Insurance in 1893, 
21 Rett. 222, and the only distinction in Laird’s case—viz., that a recon- 
struction had been agreed to by the statutory majority, although not finally 
sanctioned by the Court, before the due date for repayment of deposit, 
could not affect the principle of these decisions, although it might have 
been highly important in a question of cautionary obligation. The 
argument that by reconstruction (involving the discharge of the original 
debtor and the acceptance of a different obligation from a new debtor), 
the insurer was liberated from liability, was based on an obvious fallacy. 
Default in repayment of the deposit had none the less occurred, because 
prior to the due date it had become impossible to repay. Equally fallacious 
was the argument founded on a condition in the policy, providing for the 
transfer of the contract of deposit to the insurer on his making payment of 
the sum. This condition merely put in writing the insurer’s common law 
right of subrogation, it was satisfied by the offer to transfer the depositor’s 
right against the re-constructed bank, and it might have been satisfied in 
terms, had the insurers paid on receiving notice prior to re-construction. 
The judgment of the Court, which refers to the case of Rouquette v. 
Overmann, L.R. 10 Q.B. 525 (where a French statute in consequence of 
political disturbance extended the time for paying bills of exchange, and 
this was held not to deprive the holder from recourse against the drawer), 
seems to turn too much on the element of “legislation,” as affecting the 
accessory obligation of indemnity. It is difficult to see what “legislation ” 
has to do with it. Unless the insured had actually procured the default in 
payment, why should he not recover on his policy? Even had he promoted 
the reconstruction scheme, would this not have been simply making the best 
of the realisation after notice to the insurers ? 
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Sale—Factors Act 1889—Hire and Purchase Agreement.—Thie 
hybrid contract known as hire and purchase has ever since its invention by 
some ingenious dealer been a source of bewilderment to lawyers. Like 
other hybrids it takes sometimes after one parent, and sometimes after the 
other, and it is only by considerable forcing that it has been possible to 
treat the contract sometimes as one of sale, sometimes as one of hiring. 
Naturally, one of the chief ends aimed at by piano-dealers, and others who 
have elaborated this mode of business, is to retain the property in the article 
and the right to follow it into the hands of any third party who has got 
possession of it from the hirer. To effect this end it is essential that the 
hirer shall not be in the position of “a person having bought or agreed to buy 
goods.” For if such a person being in possession of the article sells or 
pledges it to a third party who is in good faith and has no notice that the 
possession of the article is not the owner, the owner by sect. 9 of the Factors 
Act 1889 loses all his rights. 

In Helby v. Matthews [1895], A.C. 471, the House of Lords held, 
reversing the Court of Appeal (Lord Esher M.R., A. L. Smith L.J., and 
Davey L.J.), that the form of agreement before them was not a sale, or an 
agreement to sell. It was a term of the contract that the hirer might 
terminate the hiring by delivery of the instrument to the owner. There 
was no stipulation, that he should continue to pay the hire until the full 
value of the piano had been paid. If he chose to do so the piano was to 
become his property, but he might decline to exercise this right of option. 
The agreement bound the owner to give the hirer the option of purchase, 
but it did not bind the hirer to buy. Upon this ratio the innocent pawn- 
broker was dispossessed of the piano in favour of the owner. 

Lee v. Butler [1893], 2 Q.B. 318, was distinguished on the ground that 
there the hirer was bound to go on with the instalments. J/urdoch & Co., 
Ltd. v. Greig, 1889, 16 R. 396, is identical in principle with Lee v. Butler. 
In it, it was said the contract could not be one of hiring, because it was a 
condition that the menthly instalments should be continued. It cannot he 
said that Helby v. Matthews has cleared up all the doubts, though it may 
enable business men to find a practical solution of their problem. Theo- 
retical difficulties still lurk in the background. At what moment does the 
contract of hiring become a contract of sale, if the right of option is even- 
tually exercised? The case is dissimilar from that—e.g., of a person with 
whom the article has been deposited with an option of purchase at a speci- 
fied time and price. Here the contract of deposit is fulfilled, and the pre- 
contract, to use Lord Watson’s phrase, by which the owner bound himself to 
give the option of sale, becomes a proper agreement for sale and purchase 
when the buyer exercises his option, and binds himself to pay the price. 
But in such a case as Helby, what is the punctum temporis at which the 
option is exercised? It seems rather metaphysical to say that the pen- 
ultimate monthly payment was merely rent, but that the ultimate monthly 
payment of the same amount was the price of the article. There cannot be 
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a sale without a price, but here if the so-called option is exercised, and the 
contract becomes one of sale, we have to find the price in these instalments 
payable under a contract, which the House of Lords has held to be neither 
more nor less than a contract of hiring. The hirer, when he exercises his 
option, makes the happy discovery that he has, without knowing it, paid 
already in the guise of rent, thirty-five thirty-sixths of the price. 


Husband and Wife— Marriage with Wife's Niece — Putative 
Marriage.—It would be hard indeed to find in the Reports a case in which 
the legal head had been more elaborately butted against a stone wall than in 
Purves’ Trustees vy. Purves, 22 R.516. Not the most painful research into 
the Canon Law, or into such seldom quoted authorities as the Liber Offictalis 
Sancti Andree, could bring to light any substantial reason why a man should 
be allowed to marry his wife’s niece. In the last ditch, indeed, it was main- 
tained with grim but hopeless logic, that by the law of Scotland a man may 
marry his own niece. For in all the welter of authority one point seemed 
fixed, that in computing the prohibited degrees a relation of affinity is the 
same as a relation of consanguinity. Hardly more promising was the con- 
tention that if an uncle and niece by blood or marriage,—for in this regard 
there would presumably be no distinction—were of the pious opinion that 
their marriage was lawful, the law would in so far indulge them as to 
admit their children to be legitimate. The whole doctrine of the 
legitimacy of the child of a putative marriage rests on a somewhat slight 
foundation, and spite of its recognition in the sixteenth century, and of 
Lord Fraser’s vehement support, it can hardly be said to be beyond contro- 
versy. But a man who marries a woman in ignorance of the fact that she 
is his wife’s niece, or in the erroneous belief that she has validly divorced a 
former husband appeals with force to the equitable consideration of the 
Court when he says, ‘I have erred innocently. You cannot hold the union 
valid, but you can relieve the children from the brand of illegitimacy.” 
Very different is the case of the man who knows of the impediment, but 
believes, or says he believes, that in spite of it the marriage was a good one. 
Marriage is an important step, and legal advice is attainable. It is not too 
much to expect of those who wish to enter into such dubious unions that 
they should first consult a lawyer. The case of Purves may serve as an 
encouragement to young counsel on the wrong side, by showing that a hope- 
less contention may be the occasion for an elaborate argument. 


Will—Precatory Trust.—The expression “precatory trust” is used in 
two senses not always clearly distinguished. It denotes first, a request by 
a testator couched in terms short of those of explicit direction that his 
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funds shall be applied in a particular way. #.g. in the Magistrates of 


Dundee vy. Morris, 1842, 3 Macqueen, 134. Here the words, “1 wish to 
establish in the town of Dundee a hospital...” were held to be a 
sufficient declaration of testamentary intention. It is in this case that 
Lord Lyndhurst uses the term where he says in Crichton v. Grierson, 
3 W. and S. 329, that the law of Scotland was more favourable than the 
law of England to the constitution of precatory and implied bequests. 

The second use of the term “precatory trust” is in the sense of a 
request falling short of an explicit direction to a legatee to dispose of the 
property in a particular way after the grantee’s death. In this sense we 
think some of the older English cases go much further than any Scots 
authority in the way of regulating such a request as limiting the legacy to a 
life rent. In Malim v. Keighley, 1794, 2 Ves. Jr. 333, 529a, a testator 
made a bequest to a daughter and added, “hereby recommending it to such 
daughter to dispose of the same after her own death” to persons named. 
Arden M.R., and on appeal Lord Loughborough L.C., held that these 
words created a valid trust, and that the daughter had, therefore, practically 
merely a life interest. 

One cannot say that a case which depends on the construction of 
particular words, has been overruled by a case in which different words had 
to be construed. But Zn re Hamilton, Trench v. Hamilton, shows that the 
Court is now less disposed to spell a trust out of precatory words. The 
words after the bequest “I wish them to bequeath the same equally 
between the families of O and P” were held as not creating any trust. 
This is in accordance with Barclay’s Executor v. M‘Leod, 7 R. 477, where 
an “anxious desire” and a “hope” were also disregarded. 


Will—‘“Issue Living ’—Child jn utero,—A child im utero is by the 
well-known rule of the civil laws regarded as living guoties de commodis 
ipsius partus quaeritur, D. 1, 5, 7, a rule long adopted by the law both in 
Scotland and England. And in the construction of a will it was held by 
Chitty J. in re Burrows, Cleghorn v. Burrows [1899] 2 Ch. 497, that a 
bequest to a woman for her absolute use “in case she has issue living” at 
the testator’s death took effect, though the legatee’s child was at that time 
en ventre sa mere. It was the mother, not the child who took the benefit. 
But both principle and authority seem to support the view expressed by 
Lord Chief-Justice Eyre in Doe v. Clark, 2 H. Bl. 399, that, “ independent 
of attention, an infant en ventre sa mere by the course and order of nature 
is then living. 


Gaming, Stock Exchange—Right to recover Securities deposited 
as Cover.—Since the case of Calder v. Stevens, 9 M. 1074, it has, we think, 
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been accepted by the profession that the Gaming Act 1845, 8 & 9 Vict. 
c. 109, does not extend to Scotland. An action against a stake-holder by 
the winner of a wager, to recover the stakes won is not therefore, as it is in 
England, incompetent. The distinction, however, drawn by the Court of 
Appeal in Strachan v. Universal Stock Exchange, Limited [1895], 2 Q.B. 
329, between an ordinary stake-holder and a stockbroker, with whom securi- 
ties are deposited by way of cover, appears unchallengeable. Although the 
Stock Exchange transaction may be of a gambling character the securities 
are not intended as a prize to go to the winner. Whether the stockbroker 
in such a case is really a stake-holder, in any sense, or not, it seems clear 
that his authority to retain the securities may be revoked at any time, before 
he has appropriated them to his own use, when from the nature of the 
transaction nothing can become due upon them. 


Husband and Wife—Contract by Wife—/n rem versum.—The argu- 
ment that marriage is not a failure is strongly supported by the paucity of 
decisions as to the rights and powers of married women. L£.g., what a 
crop of litigation might not have arisen out of the Married Women’s 
Property Act 1881, if spouses were disposed to litigate with each other, 
or if wives were in the habit of contracting obligations without the consent 
or approval of their husbands, The powers of a married woman to deal 
with her property, rendered separate, not by marriage-contract, but by the 
statute, remain as indefinite as they were left by the legislature. In 
Henderson v. Dawson, 12th July, 1895, 32 S.L.R. 674, the Court had 
to consider whether a wife was liable to repay a tradesman for repairs done 
upon her husband’s instructions to his heritage over which she had a bond. 
The husband was sued by the tradesman, and, in order to get inhibition 
withdrawn (which she wrongly believed would stop a favourable sale of 
the property under missives completed before diligence), the wife undertook 
by letter to see the husband’s account paid. The bond was not very safe, 
although a surplus was realised. The point was strongly insisted on that it 
was absurd to say the rule of in rem versum applied, because, de facto, the wife 
had not benefited. The Court held the wife liable. The chief importance 
of the case is that, though the argument seems to have mainly turned on 
the question, whether the obligation was i rem versum of the wife, Lord 
Adam and Lord Kinnear appear to place their judgment upon a more 
general ground. It seems a pity that the opportunity was not taken to 
relegate to obscurity the older cases on the doctrine of in rem versum as 
applied to a wife’s contracts. The phrase in rem versum in that connection 
was never a very happy one, and it has done much to darken what we 
venture to think is the true principle. The Roman actio de in rem verso 
belongs admittedly to another chapter of law—viz., agency. 
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It was early seen by the Praetors that it was inequitable to allow a pater- 
Jamilias or a dominus to take benefit under an obligation entered into by his 
son or his slave, and at the same time to escape liability on the ground that 
the son or slave was incapax. And accordingly the person whose property 
was advantaged was made liable in quantum lucratus. But on this theory 
of implied mandate he was not liable if the improvements made were not 
necessary, but merely ornamental guae magis ad voluptatem pertinent 
quam ad utilitatem, as where a slave in his master’s absence had the 
house painted with frescoes. Dig. 15, 3, 4. It is interesting how- 
ever, to notice that the plea taken in Henderson v. Dawson, that the 
benefit must actually result, was not accepted in the Roman Law. If a 
slave bought corn for his master’s household and the barn in which it was 
stored was burned down, or if he spent money on propping up a falling 
tenement, and the building came down after all, the master was still liable 
though de facto he gained nothing. One can very well see that in such a 
case as Fernie v. Robertson, 9 M. 437, where repairs were made on a house 
by a negotiorwm gestor the rules of the civil law as to in rem versio would 
be very apposite. To make the owner liable apart from contract, it would 
be necessary to show that the repairs were reasonably necessary. A 
negotiorum gestor who adorned his absent neighbour’s house with frescoes, 
would have to do so at his own expense. But nothing appears to be gained 
by attempting to assimilate the contracts of a married woman to such classes 
of cases. No question of agency, express or implied, arises. Her liability 
ought not to be limited in quantum lucrata est, and all considerations of 
benefit or no benefit appear to be irrelevant. If the true ground of liability 
were i rem versio, or the broad equitable principle, nemimen aequum est 
cum alterius detrimento locupletari, must not the actual benefit received be 
the measure of the liability? The Roman dominus might be liable to pay 
for the corn placed in his barn on the slave’s instructions, but burnt, and 
therefore not de facto of benefit to him. But this was because, although the 
slave had no express authority, he had an implied mandate to provide for 
the household upon which the furnisher was entitled to rely. But if the 
wife’s contract is in itself null, and she receives in fact no benefit under it, 
upon what principle is she liable? After Biggart’s case are we not 
entitled to say that quoad her separate estate her obligation is binding 
whether there has been any in rem versio or not? In Henderson v. Dawson, 
Lord M‘Laren said “ the rationale of the decided cases is that when a married 
woman is in the position of being the owner of estate separate from her 
husband’s estate, it would be impossible for her to manage or administer 
it to her own advantage, unless she were entitled to enter into obliga- 
tions like an unmarried woman with reference to the administration 
of her estate. I should be prepared to say that whenever the obligation of 
a married woman is referable to the lady’s separate estate, and has for its 
object an anticipated advantage, then the obligation is binding upon her. 
It is nov aecessary that the contract should actually turn out to be for the 
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benefit of her estate ; it is enough that she expected on reasonable grounds 
that it would prove to be for her advantage and convenience in matters 
relating to her estate.” But why, with great respect, it may be asked, is it 
not enough that in the administration of her separate estate she made a 
contract ; and that she is possessed of separate estate large enough to meet 
her obligations? Is it not simpler to say that gwoad her separate estate she 
is freed from the disabilities of a married woman, and if she chooses to play 
ducks and drakes with her estate, the Jaw will not interfere to protect her, 
any more than her husband or her brother? In England, a married woman 
now binds herself by contracts as if unmarried, to the extent of her separate 
estate. But before the Married Women’s Property Acts, where she had 
separate estate, this simple and equitable principle was followed at least 
since the day of Lord Hardwicke, who in Peacock v. Monk, 1751, 2 Vesey 
Senr. 190, placed the liability of a wife having an estate to her separate 
use on her “being considered as a feme sole as to that.” The English 
vases on the subject are not obscured by this element of in vem versio, and 
after the very clear exposition in Biggart v. City of Glasgow Bank, 6 R. 
470, of the principle that the position of a married woman in reference to 
her separate estate is just the same as that of an unmarried woman, 
followed now in Henderson v. Dawson, we hope it will be sufficient in 
future to refer her liability to this rule rather than to considerations as to 
whether she took or might have taken benefit by the contract. 


Partnership — Right of Partner to make Copies of Entries in 
Partnership Books.—There can be no manner of doubt that a partner 
has the right of access to the books of the firm. If he has a good memory, 
or is master of a mnemonic system, he cannot be restrained from learning 
the books by heart, though it is said he intends to apply his knowledge to 
serve his own ends after the dissolution of the partnership. If his memory 
is weaker, will the law prevent him making copies of the entries? How 
could such an injunction be enforced? The dullest of partners could learn 
the names of two customers a-day, and write them down when he went 
home to dinner. By following the maxim nulla dies sine linea he would 
gradually acquire the whole stock of knowledge needful. This is the moral 
of Trego v. Hunt [1895], 1 Ch. 462, where the attempt was made to 
restrain a partner from copying out the names and addresses of the firm’s 
customers in order to canvass them for orders when he set up in business 
for himself. In Labouchere vy. Dawson, 13 Eq. 322, Lord Romilly held 
that the vendor of a business, though he could set up in the same line of 
business next door and next day, could not send a circular or a traveller to 
a customer of the old firm to solicit his support. But this was over- 
ruled by the Court of Appeal in Pearson v. Pearson, 27 Ch.D. 145, 
from which Lindley L.J. dissented. That learned judge and Stirling J. 
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both regret that Labouchere v. Dawson is no longer law. Mais ow sont 
les neiges d’antan? Lord Eldon started the train in Cruttwell v. Lye, 
17 Vesey, 335, by allowing the vendor of a goodwill to set up in the same 
trade and place. We quite agree with the eminent author of “ Lindley on 
Partnership ” (p. 442) that this is “‘an extraordinary doctrine.” But it has 
been followed in many cases, and it is probably too late to go back on it. 
There would be less equity in restraining a retiring partner from soliciting 
orders from the old customers than the vendor of a goodwill, and as, in fact, 
neither can be so restrained, the minor right of copying the names of the 
firm’s clients seems clearly implied. 


Watercourse—Underground Springs—Interference with Flow of 
Water to Compel Neighbouring Owner to Pay Money.—The Corporation 
of Bradford were the owners of waterworks, and had the right to take 
water from certain springs. Mr. Pickles, the owner of lands adjoining the 
springs, conceived the plan of constructing an underground tunnel, not to 
drain the surface of his land, but, as he said, to drain some beds of stone 
below it. The effect of this would have been to greatly diminish, if not 
indeed, to destroy the flow of water to the springs. The Corporation 
affirmed that Mr. Pickles’ true motive was to force them to buy him off, 
and the Court seems not to have doubted that this was the real explanation. 
But they held his motive was immaterial, and that he was within his rights. 
The maxim sic wtere tuo ut alienum non laedas was never admitted as 
against the sacred rights of a landowner. Lord Wensleydale in Chasemore 
v. Richards, 7 H.L.C., 349, 388, said that in Scotland, but not in 
England, an otherwise lawful act is forbidden “if done in emulationem 
vicini.” Mr. Rankine (“ Landownership,” p. 337) shows how shadowy 
this rule is in our law, and it certainly would not have applied to 
Mr. Pickles, whose motive—if it is permissible for the law to look at motive 
in such a case—was not to spite the Corporation but to benefit himself. 





Superior and Vassal—Transference of Feu after Obligation becomes 
Prestable— Marshall v. Callander Hydropathic Company, 18th July, 
1895, 32 Sc. L.R. 693.—The admirable judgment of Lord Kyllachy in this 
case, followed by Lord Kinnear upon appeal, is one of the most interesting 
contributions to feudal law in recent years, and it is none the less valuable 
because it is concise, or because the morality of the defence was such that the 
case might almost have been decided apart from the feudal law, on the prin- 
ciples laid down by Solomon, “ He that diggeth a pit shall fall therein, and 
he that rolleth a stone, it will return upon him.” The Hydropathic House 
was burned, and the Company were, in terms of their feu-charter, bound to 
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spend at least £15,000 in rebuilding it. They delayed doing so, and the 
superior served an action upon them. They asked for further delay, and 
then smuggled off the property to a small speculative company without 
means, to which they paid £1500 to relieve them of their obligations ; but 
on an agreement that the money should be repaid if the superior’s action 
were decided against them. The disposition being registered, they then 
calmly pleaded in defence that their obligation was discharged by the trans- 
fer of the feu! Why it should be thought by the respectable practitioners 
who carried through this expensive farce that the feudal law permits immo- 
ralities of this kind is not explained. As Lord Kyilachy points out—(1) 
the original doctrine was that entry only discharged claims inconsistent 
with the right of property—e.g., recognition ; (2) in respect of conveyancing 
practice it was held that, unless expressly reserved, claims for past casualties 
and feu-duties were discharged ; and (3) the implied entry under the Con- 
veyancing Act 1874, must be subject to any reservation in favour of the 
superior which in ordinary course under the old law he would or might have 
inserted in a charter by progress. Here it is obvious that the tricky vassal 
studiously concealed the transfer from the superior, and could not possibly 
plead implied consent to anything. But there never was any authority estab- 
lishing even a presumption that an obligation ad jfactum prestandum 
that became prestable during the possession of the vassal, is extinguished by 
the transfer of the feu. Indeed, apart from the fact of entry, the general 
principle under Hyslop v. Shaw was the other way, the vassal remain- 
ing liable generally, although the disponee was also liable because he 
had accepted the disposition. And where entry is obtained, the principle 
of delegating the obligations in the contract applies only to those which 
become prestable after the date of the transmission. Lord Kinnear observes 
that “it is not inconsistent with the duty of the entered vassal to perform 
the conditions of the grant, that the former vassal should also continue 
liable for the obligations which had attached during his own possession ;” 
and he points out the essential dishonesty of the defence to the action, 
according to which, although the superior had stipulated for the security of 
insurance, the vassal would pocket the benefit of that security, while 
refusing implement of the obligation secured. 


Process—Res Judicata.—The decision in Fulton v. Eglinton, 27th 
June, 1895, 32 S.L.R. 600, is of considerable importance with reference 
to the practical conduct of litigious business, and the effect of decrees in 
absence. A decree in absence is of course not res judicata against a defender, 
and can be set aside within a certain time and subject to certain well-known 
conditions. But it has hitherto been held otherwise, when after a cause 
had been considered by a judge the judgment was against the pursuer. 
This was expressly decided to be res judicata in Craik v. Craik, M. 12,195, 
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and by Lord Gifford in an unreported case, Locality of Cameron, November, 
1870: (Manual of Court of Session Practice, p. 312, note f.): cases 
which do not appear to have been cited in Fulton v. Eglinton. It is also 
contrary to the opinion of Lord Kames, who says, “That a judgment 
condemnator ought not to be final against the defendant because he gave 
no consent ; but a decree of absolvitor ought to be final against the plaintiff 
because the judge was chosen by himself.” The point is open to argument, 
but the recent case deserves, and in the present state of the authorities 
requires, to be reconsidered. It does not appear expedient that when a 
party has lost his case after consideration by a competent judge, he should 
be allowed to try it again. The opposite view appears to be based on the 
Roman law definition of res judicata as Hadem questio inter easdem 
personas, D. xliv. 7, 4, but the Roman law does not appear to have required 
the appearance of the party in whose favour the judgment was given as an 
essential. The practical point is, that while the decision in Fulton v. Eglinton 
stands, it will not be safe for a defender or respondent not to appear in 
any proceeding, however hopeless the contention of the pursuer or peti- 
tioner may appear to be. In entail and other petition procedure it has 
been very common for respondents not to appear, and it has never been 
deemed they were prejudiced, or the case held not finally decided, on that 
account. It remains to be seen whether this decision, which was in regard 
to a petition of service before the Sheriff of Chancery, will be applied to 
petitions in the Court of Session. Curiously enough, the judgment in 
Fulton v. Eglinton may be supported upon a ground which does not appear 
to have been taken either by the bar or the bench. Neither the judg- 
ment in a Court of Service refusing to serve a claimant, nor even the 
decree of the Court of Session reducing a service is res judicata so as 
to prevent the claimant from presenting a new petition for service, 
Officers of State v. Alexander, 1866, 4 Macph. 741. If this can be 
taken as the true ground of judgment in Fulton v. Eglinton, it will 
remove the conflict of decisions, and limit that case to the decisions 
of a Court of Service. But it will be observed that, according to this 
ground of judgment, it makes no difference whether the opponent or 
competitor is present or absent. This decision was expressly put by Inglis, 
Lord Justice-Clerk, on the favour shown to the right of blood by the law 
and custom of Scotland (4 Macph. 745). The canon law showed a similar 
favour to matrimony, and held that “sententia lata contra matrimonium 
nunquam transit in rem judicatam,” but the Court of Session refused 
to give effect to this in the case of Lockyer v. Ferguson, 1876, 3 Rettie, 
882, aff. L.R. 2 App. Ca. 569. 


Obligation to Relieve of Casualties.—By the 8th section of the Titles 
Act the obligation to relieve of casualties in Sch. B. is declared to import 
an “obligation to relieve of all . . . casualties payable or prestable to the 
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superior . . . due from or on account of the lands conveyed prior to the 
date of entry.” In what circumstances could a casualty, prior to 1874, 
have been payable prior to the date of entry? At that time a casualty was 
due upon taking a writ of entry, and payment was made simultaneously 
with the delivery of the writ, so that there was no interval between a 
vasualty becoming due and being paid. But when the Conveyancing Act 
introduced implied entry, the obligation obtained a new significance. 
In Stratton, 8 R. 299, it was decided that the clause imported an obligation 
to pay the casualty which the purchaser may have to pay in consequence of 
its turning out that at the date of his purchase the last-entered vassal was 
dead, and a casualty demandable by the superior. The following further 
question arises. A seller, A, is infeft, and impliedly entered under the 
Statute, and is liable to the superior in a casualty, the last-entered 
vassal being dead. The superior does not demaind his casualty. A sells to 
B with the statutory clause of relief from casualties. B is infeft and 
impliedly entered. A dies, and the superior demands a casualty from 
B. B pays, but claims relief from <A’s representatives. The peculiarity 
of this case is, that 1 would have been liable to pay a casualty to the 
superior on A’s death, even if A had paid the superior the casualty 
due at date of sale. The superior has, in fact, lost a casualty by failing 
to demand payment from A during his life (J/ownsey, 12 Rettie, 236). 
If B gets relief from <A’s representatives, B will benefit by the superior’s 
neglect of his own interests, while, if he does not, A’s representatives 
will so benefit. A’s representatives contend that the casualty lost by the 
superior is the casualty due prior to the date of B’s entry, and the casualty 
actually recovered was the casualty due on B’s entry, combined with 
the fact of A’s death. If B’s contention is right, A’s representatives would 
be liable for the first casualty B or his successors had to pay, how- 
ever long a time had elapsed, and however many persons had _ been 
impliedly entered and died, if only the superior refrained from asking the 
casualty. A’s obligation to relieve of a casualty was equivalent to an 
undertaking to enter himself, or rather to perform the modern equivalent 
of paying a casualty. If A had done so, B would have been safe 
from another demand during A’s life. His failure to implement his obliga- 
tion subjects him in liability to see that B is not called on to pay 
a casualty during his (A’s) life, but goes no further. B was not asked to 
pay until after A’s death, and no liability can attach to A’s representatives 
for a casualty only demanded after A’s death. B is asking to be put in 
a better position than if he had got his utmost legal right at the date of 
his purchase. If he had, he would equally have had to pay a casualty 
on A’s death. B wishes to get the benefit of the superior’s negligence 
at the expense of the party who was directly benefited by it—viz., A. 
Straiton’s decision is not easy to reconcile with that of Mounsey, but it is 
impossible to argue that B had paid the casualty due on A’s entry, 8 seeing 
that A was dead before B was called on to pay. 
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